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Drawee Bank Cannot Recover Where It Pays Money 
on Checks Bearing Forged Signatures of 
Drawer and Payee 


As between equally innocent persons, the drawee who pays 
money on a check or draft the signature to which was forged 
cannot recover the money from the one who received it, but 
where the holder of a forged check has not suffered or may 
avoid loss, he ought not to be permitted to profit by payment 
to him by the drawee. Central National Bank in Chicago v. 
Avenue State Bank, Appellate Court of Illinois, 76 N. E. 
Rep. (2d) 209. 

In this case plaintiff averred that two checks (one dated 
August 22, 1945 and the other August 30, 1945) were drawn 
on plaintiff by W. T. Hawkins, its depositor, payable to the 
order of Marjorie H. Hawkins, each in the sum of $1,000, 
each of which bore the endorsement “for deposit only, Mar- 
jorie H. Hawkins,” and which were presented to plaintiff by 
the defendant; that the checks were endorsed by the defen- 
dant and payment thereof made by plaintiff to defendant; 
that W. T. Hawkins, the purported drawer of the checks, 
notified plaintiff that the signatures appearing thereon were 
forgeries, whereupon plaintiff “promptly notified defendant 
thereof ;” that the signatures of the drawer of the checks were 
forged; that the payee named in the checks notified plaintiff 
and defendant that the endorsements appearing on the checks 
were forgeries; that the endorsements were not made by her 
and that she did not receive the proceeds of the checks. Plain- 
tiff asked judgment for $2,000. 


NOTE—For similar decisions see B: L. J. Digest (Fifth Edition) $552. 
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It was held that since defendant in good faith paid to the 
forger the amount of the checks credited to the account of 
Marjorie H. Hawkins before it was notified of the forgery, 
plaintiff could not recover. The reasons for the finding are 
stated in the following opinion of the court: 


Defendant filed its motion to dismiss the complaint, setting forth 
the following grounds: (1) It states no cause of action; (2) It is 
indefinite and does not set forth with sufficient particularity the date 
plaintiff allegedly notified defendant of the forgeries described therein; 
(3) It does not allege that any of the proceeds of the alleged forged 
checks was in the possession of the defendant on the date plaintiff 
notified the defendant that the checks were forged ; and (4) the drawee, 
by paying the checks, is estopped from any recovery from the de- 
defendant. The court overruled defendant’s motion to dismiss the 
complaint. Defendant thereupon filed its answer, admitting each and 
every allegation of the complaint and alleging in paragraph 5 that 
the checks were received by it through the United States mail and 
credited to the account of the payee therein named; that plaintiff did 
not notify the defendant that each of the checks bore forged signa- 
tures of the maker until October 6, 1945; that prior to this date de- 
fendant had paid out all of the proceeds of the two forged checks and 
had none of the proceeds of the checks in its possession; that without 
any negligence on defendant’s part, it credited the account of the 
payee named in the checks; that by virtue of the payment of the pro- 
ceeds of the checks, defendant received the $2,000 from plaintiff in 
good faith, in the usual course of business and for a valuable con- 
sideration; and that the defendant received the monies in good faith, 
in the usual course of business and for a valuable consideration in 
payment of an indebtedness owing to it. 

Plaintiff filed its motion to strike defendant’s answer and for judg- 
ment on the grounds that (1) the answer does not state a defense; 
(2) that defendant admits all the allegations of the complaints; (3), 
that the matters and things alleged in paragraph 5 of the answer do 
not constitute a defense to plaintiff’s cause of action and are irrelevant 
and immaterial; and (4) that the matters and things alleged in para- 
graph 5 of the answer were disposed of by the order overruling de- 
fendant’s motion to strike plaintiff’s complaint. The court sustained 
plaintiff’s motion to strike paragraph 5 of the answer. Upon the de- 
fendant electing to abide by its answer, judgment was entered in favor 
of plaintiff and against defendant for $2,000. Defendant appealed. 

In First State Bank v. Finst National Bank, 314 II]. 269, 272, 145 
N.E. 382, 883, our Supreme Court stated the law applicable to the 
factual situation in the case at bar as follows: “The rule generally 
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accepted is that, as between equally innocent persons, the drawee who 
pays money on a check or draft the signature to which was forged can- 
not recover the money from the one who received it. Price v. Neal, 3 
Burr. 1354; First Nat. Bank of Quincy v. Ricker, 71 Ill. 439, 22 Am. 
Rep. 104; United States v. Bank of New York, 2 Cir., 219 F. 648, 
L.R.A. 1915D, 797; Dedham Nat. Bank v. Everett Nat. Bank, 177 
Mass. 392, 59 N.E. 62, 83 Am. St. Rep. 286; 4 Harvard Law Review, 
297, 299. But where the holder of a forged check has not suffered or 
may avoid loss, he ought not to be permitted to profit by payment 
to him by the drawee.” 

Illinois adopted the Uniform Negotiable Instrument Law in 1907. 
In National City Bank of Chicago v. National Bank of the Republic, 
of Chicago, 300 Il. 103, 107, 182 N.E. 832, 833, 22 A.L.R. 1153, the 
court said: “In construing the act the language ought to be interpreted 
in such a way as to give effect to the beneficient design of the Legisla- 
ture in passing an act for the promotion of harmony in the law regard- 
ing negotiable paper. . . . If the provisions of the act harmonize 
with the general principles of commercial law in force before its en- 
actment, those principles should be followed, but if the language of the 
act conflicts with statutes or decisions in force before its enactment the 
courts should not give the act a strained construction in order to make 
it harmonize with earlier statutes or decisions. If this is done the very 
purpose of the act is defeated. In order to keep the law as nearly as 
may be uniform, the courts of all the states should keep in mind the 
spirit and object of the law, and should give to the language of the 
act a natural and common construction, so that all might be more 
likely to come to the same conclusion.” 


We agree with defendant that the doctrine announced in Price v. 
Neal, 3 Burrow’s Reports, 97 Eng. Reprint 871, has been the law of 
this State since the adoption of the Uniform Negotiable Instruments 
Act in 1907. In that case the drawee in two forged bills, one only of 
which had been accepted prior to payment, sought to recover the 
monies paid to the parties producing the bills for payment. Both bills 
had been endorsed to the defendant for valuable consideration and 
he acted bona fide and without the least suspicion of the forgeries. 
The forgeries were conceded and the forger was hanged. Plaintiff 
brought an action upon the case for money had and received to his 
use. Lord Mansfield said: “. . . the plaintiff can not recover 
the money, unless it be against conscience in the defendant, to retain 
it:.... But it can never be thought unconscientious in the de- 
fendant, to retain this money, when he has once received it upon a bill 
of exchange indorsed to him for a fair and valuable consideration, 
which he had bona fide paid, without the least privity or suspicion of 
any forgery. . . . It was incumbent upon the plaintiff, to be 
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satisfied ‘that the bill drawn upon him was the drawer’s hand’ before 
he accepted or paid it: .. .”. 

In Lewis Mfg. Co. v. Pennsylvania R. Co., 258 Ill. App. 216, 223, 
we said: “The weight of authority seems to be that by the enactment 
of section 62 it was the intention to adopt the doctrine of Price v. 
Neal and that said section is applicable to payment or acceptance 
by the drawee of a forged bill or check.” 

Defendant argues that if the pleadings be construed to aver that 
the signatures of the payee were forged so that it can be said that 
the case involves the combination of forged signatures of the maker 
and forged indorsements of the payee, the rule of Price v. Neal is 
nonetheless applicable as the additional element of forged signatures 
of the payee is immaterial and of no significance in the application of 
the doctrine under the Negotiable Instruments Law. Defendant, cit- 
ing Sections 23, 51, 52, 65, 66 and 118 of the Negotiable Instruments 
Act (Secs. 43, 71, 72, 85, 86 and 140, Ch. 98, Ill. Rev. Stat. 1945), 
asserts that presentment for payment by a-cashing bank to the drawee 
bank does not amount to negotiation, purchase or sale of the instru- 
ment; that payment discharges the instrument; that a drawee bank 
does not come within the terms of a holder in due course; that war- 
ranties of endorsers run only in favor of holders in due course; that 
by virtue of Sec. 23 of the Negotiable Instruments Law, an instru- 
ment bearing the forged signature of the maker is absolutely void and 
no action can be brought thereon, that the drawee is in no worse posi- 
tion because of the forged endorsements than without them; that the 
drawee’s position can therefore be no better because of them than 
without them; and that forged endorsements can add nothing to the 
rights of the drawee bank seeking to recover monies paid to a cashing 
bank in payment of forged instruments. 

In 4 Harvard Law Review, 297, 302 (cited in 314 Ill. 269, 145 
N.E. 382) the author states: “But the attitude of the holder of a bill 
who presents it for payment is altogether different from that of a 
vendor. The holder is not a bargainer. By presentment for payment 
he does not assert, expressely or by implication, that the bill is his or 
that it is genuine. He, in effect, says ‘Here is a bill, which has come to 
me, calling by its tenor for payment by you. I accordingly present it 
to you for payment, that I may either get the money, or protest it 
for non-payment.’ Mr. Justice Chambre’s statement, that the holder 
warrants the genuineness of the bill by presenting it, was expressly 
repudiated by Littledale and Bayley, JJ., in E. I. Co. vs. Tritton, 1824, 
8 B. & C. 289, 290, 291. The notion, that the holder’s indorsement 
of his name on the bill at the time of payment is a warranty of the 
genuineness of the bill, although not without judicial sanction, should 
be strenuously resisted. The so-called indorsement is not an indorse- 
ment at all, but simply a receipt of payment.” 
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In State Planters Bank & Trust Co. of Richmond v. Fifth-Third 
Union Trust Co. of Cincinnati, 56 Ohio App. 309, 10 N.E. 2d 935, 
941, the court said: “The course of the instrument ends when it reaches 
the drawee and is paid. It cannot continue in further negotiations. 
The holder does not negotiate it, for its negotiation ceases. He does 
not sell it, for the very character changes as it comes into the posses- 
sion of the drawee, so that, if it could! be a sale, the seller would sell 
one thing and the vendee would receive another. A merchant does not 
sell an account to his debtor when the debt is paid. The transaction 
in both cases simply constitutes the extinguishment of an obligation. 
It has.none of the characteristics of a sale.” 


The Ohio court said that the drawee is not such a holder in due 
course as will permit him to recover under Sections 52, 62, 63 or 66 
of the Negotiable Instruments Law. IIl. Rev. Stat. 1945, c. 98, §§ 72, 
82, 83, 86. 

The drawee named in a bill of exchange is bound to know the sig- 
nature of the drawer, and hence accepts or pays the instrument at his 
peril. A check is a bill of exchange drawn on a bank payable on de- 
mand. A bank is bound to know the signatures of its depositors. The 
doctrine of Price v. Neal is not available to a holder who is guilty of 
bad faith or who has been negligent. As between the drawee and a 
holder, it is the duty of the holder to know the signature of prior 
endorsers. The drawee does not warrant the genuineness of the sig- 
natures of the endorsers if he is not in a position to know their signa- 
tures. The consequence of this rule is that if the holder possesses a 
check having on it the genuine signature of the drawer and the forged 
signature of the payee or other endorser, and such holder receives pay- 
ment from the drawee, he must refund to the dnawee. When a holder 
signs his name on the back of a check and then receives payment from 
the dnawee, his signature is not strictly speaking an endorsement, but 
it is merely a receipt, although the signature is usually called an en- 
dorsement. The liability of the holder to refund when he has received 
payment on a check coming to him through a forged endorsement is 
not dependent upon whether or not the holder has signed his name on 
the back of the check, for regardless of whether or not he endorses 
the instrument, the holder is bound to know the genuineness of prior 
endorsements. A holder can sue the drawee and compel payment with- 
out endorsing a check. A drawee who has paid a check bearing the 
drawer’s genuine signature and a forged endorsement can sue the holder 
and compel repayment, even though the holder did not endorse the 
check. 

Although all the authorities agree that the drawee has a right to 
compel the holder to refund money paid on a check having the genuine 
signature of the drawer, but bearing a forged endorsement, they do 
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not agree upon the theory of the obligation which creates. the right. 
The warranty of the drawee in respect of the signature of the drawer 
is governed by a rule of the law-merchant, while recovery by the 
drawee of payment made on a forged endorsement is dependent upon 
common-law rules with reference to recovery of money paid by mistake. 
First Nat. Bank v. United States Nat. Bank, 100 Or. 264, 197 P. 
547, 14 A.L.R. 479. 

Defendant maintains that the complaint does not state a cause of 
action and that the trial court should have granted its motion to 
dismiss for failure to allege any equities in plaintiff’s favor that would 
prevent the doctrine of Price v. Neal from operating. Plaintiff replies 
that the defendant waived its right to assign error with respect to 
the order overruling its motion to dismiss the complaint, for the reason 
that the defendant failed to abide by its motion and answered over. 
The parties are in agreement that by answering, defendant did not 
waive any innate and substantial defects “which would render the 
complaint insufficient to sustain the judgment.” We agree that there 
are no allegations in the complaint which would prevent the rule of 
Price v. Neal from operating. 'There are no allegations that any of 
the proceeds of the checks were in the possession of the defendant or 
available as a credit to the defendant at the time the drawee notified 
defendant that the signatures on the checks were forged, nor are there 
any allegations that the defendant was negligent in cashing the checks 
or in not discovering the forgery. There are no allegations showing 
any equity in the plaintiff superior to that of defendant. United States 
v. Chase National Bank, 252 U.S. 485, 40 S.Ct. 361, 64 L.Ed. 675, 
10 A.L.R. 1401; First State Bank & Trust Co. v. First National 
Bank of Canton, 314 Ill. 269, 145 N.E. 382. We find that failure to 
make such allegations constituted innate and substantial defects in 
the complaint. Par. 4 of Sec. 45 of the Civil Practice Act, Ill. Rev. 
Stat. 1945, c. 110, § 169 (4), provides that upon motions based upon 
defects in pleadings, substantial defects in prior pleadings may be 
considered in so far as they are material to the ruling sought. Par. 3 
of Sec. 42 of the Civil Practice Act, Ill. Rev. Stat. 1945, c. 110, § 166 
(3), provides that all defects in pleadings, either in form or substance, 
not objected to in the trial court, shall be deemed to be waived. Prior 
to the adoption of the Civil Practice Act, it was necessary to make a 
motion in order to carry the search of the record back. In view of 
Par. 3 of Sec. 42 of the Civil Practice Act, it would seem that a party 
desiring to take advantage of a defect in a prior pleading should in 
some manner urge the point in the trial court. 

Plaintiff maintains that the complaint does not contain any innate 
or substantial defect, and that by answering over, defendant waived 
its right to assign error with respect to the trial court’s order over- 
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ruling its motion to dismiss the complaint. In the complaint plaintiff 
avers that the signatures of the purported drawer of the checks were 
forged. It also avers that the purported payee notified plaintiff and 
defendant that the endorsements were forgeries, that they were not 
made by the payee, and that she did not receive the proceeds of the 
checks. There is no averment by plaintiff that the endorsements of 
the payee are forgeries, or that she did not receive the proceeds of 
the checks. Assuming that the complaint avers that the endorsements 
of the payee’s name were forgeries and that she did not receive the 
proceeds of the checks, we are of the opinion that the endorsements of 
payee’s signature on the checks would not affect plaintiff’s liability. 
The checks were deposited to the credit of the payee. Assuming, 
arguendo, that the complaint alleges that the payee “did not receive 
the proceeds” of the checks, we are also of the opinion that such an 
averment does not show that the credit represented by the checks 
was, at the time defendant was notified of the forgeries, available to 
it so that at that time it had not suffered or could avoid loss, as held 
in First State Bank & Trust Co., supra; nor does the complaint allege 
that the holder (defendant) was guilty of bad faith or had been 
negligent. The defects in the complaint were “innate and substantial” 
and the court should have carried plaintiff’s motion to strike para- 
graph 5 of the defendant’s answer back to the complaint and sustained 
the defendant’s motion theretofore made to strike the complaint. 
Plaintiff insists that the facts alleged in the complaint, and spe- 
cifically admittted in the answer, show all of the equities to be with 
plaintiff and sustain plaintiff’s right to recover. It argues that the 
complaint shows that the defendant had the first and last opportunity, 
and therefore the duty, to avoid loss. In every Price v. Neal case the 
defendant has the first opportunity to prevent loss. The complaint 
does not set out any allegations showing that the defendant had the 
last opportunity to prevent loss. Plaintiff’s case apparently is based 
on the theory that the proceeds of the two checks were in the control 
or possession of the defendant at the time plaintiff gave it notice of 
the forgery, so that the defendant was in a position to return the pro- 
ceeds, or part of them, to plaintiff without loss to itself. As we have 
stated, the complaint does not contain any allegations showing that the 
proceeds of the checks were available to the defendant at the time it 
was notified of the forgery. Paragraph 5 of the answer avers that 
without any negligence on its part, defendant credited to the account 
of the payee the amount of the two forged checks, and that prior to 
October 6, 1945, when it was notified of the forged signatures of the 
maker, it had paid out all of the proceeds of the two forged checks and 
had none of the proceeds of the checks in its possession. We assume 
that the payment referred to by the defendant was to a person or per- 
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sons other than the payee. The payee would not be entitled to receive 
any of the proceeds of the forged chcks. Whether the person or persons 
who forged the signatures of the maker committed other forgeries in 
order to reach the $2,000 so credited to Marjorie H. Hawkins, does 
not appear from.the pleadings. It does not appear that the defendant 
paid the proceeds of the two checks under any authorization from its 
depositor, Marjorie H. Hawkins. 

In the cases we have read on this subject, the proceeds were paid 
to some one other than the payee. In most of these cases the holder, 
(defendant) gave the proceeds of the check to the forger, while in the 
case at bar the proceeds of the forged checks were placed to the credit 
of the payee, who was defendant’s depositor. We agree with defendant 
that the fact that the proceeds of the forged checks were deposited to 
the credit of the payee in defendant’s bank, does not injure the plaintiff 
and can give the plaintiff no greater rights, unless the credit represented 
by the deposit, or some part of it, is in the cashing bank (defendant) 
at the time it receives notice of the forgery. If the defendant paid 
out the proceeds to some one other than Marjorie H. Hawkins, to 
whose account they were credited, she is the only one who could com- 
plain. Plaintiff does not represent her. As the drawer’s signatures 
were forged, Marjorie H. Hawkins had no interest in the proceeds. 
Assuming that the defendant in good faith paid to the forger the 
amount of the checks credited to the account of Marjorie H. Hawkins 
before it was notified of the forgery, we are of the opinion that ores 
could not recover. 


Plaintiff supports its argument by citing National Bank of the Re- 
public v. Kaspar American State Bank, 369 Ill. 84, 15 N.E.2d 721, 116 
A.L.R. 1464. This case involved forged endorsements on valid paper. 
The right of the maker and the dnawee bank under proper circum- 
stances to recover from the cashing bank monies improperly paid 
out on valid instruments bearing forged endorsements of the payee, 
has never been questioned by the courts of this State. Plaintiff also 
cites Cosmopolitan State Bank v. Lake Shore Trust & Savings Bank, 
343 Ill. 347, 175 N.E. 583, to the effect that warranties of endorsers 
run to the drawee bank. This case involved valid paper bearing a 
forged endorsement. All of the cases recognize that the drawee bank 
may recover in this situation. Almost all state that the proper theory 
is money paid under a mistake. 

The endorsement of the checks by defendant was for collection and 
did not transfer the title to the plaintiff. National Bank of Rolla v. 
First National Bank of Salem, 141 Mo. App. 719, 125 S.W. 5138, 516; 
First National Bank v. United States National Bank, 100 Or. 264, 
197 P. 547, 14 A.L.R. 479. 

For the reasons stated, the judgment of the Circuit Court of Cook 
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County is reversed and the cause remanded with directions to preceed 
in a manner not inconsistent with the views expressed. 
Judgment reversed and caused remanded with directions, 


Drawee Bank Not Liable to Payee for Conversion 
of Proceeds of Negotiable Drafts 


Where payee deposited negotiable drafts endorsed in blank 
in his account with correspondent bank which forwarded them 
to drawee bank for collection, it was held that the drafts thus 
endorsed became the property of correspondent bank which 
had title thereto. Payee would be held to know that his bank 
would simply forward the drafts to some other bank and that 
the credit given him by his bank was subject to final payment 
of the drafts deposited. 

Drawee bank, after crediting the drafts conditionally to 
forwarding bank, could not be held liable to payee for conver- 
sion of proceeds of drafts when it charged back upon discover- 
ing that drawer’s credit account was fictitious. The drafts 
were promptly returned to correspondent bank which in turn 
returned them at once to payee. Drawee bank had them in its 
possession but a few hours and without demand returned them 
to payee’s consigning bank. Drawee bank never at any time 
denied to payee his right in and to such drafts. By promptly 
returning them to payee he had the opportunity to proceed 
against the maker thereof. Goeman v. Live Stock National 
Bank, Supreme Court of Iowa, 29 N.W. Rep. (2d) 528. 

In its opinion, the court wrote as follows: 


Richard Goeman, as plaintiff, brought suit against the Live Stock 
National Bank of Sioux City, Iowa, defendant, alleging that said bank 
had converted to its own use the proceeds of two drafts issued to him 
by Tyson Produce for products sold and delivered to Tyson Produce, 
said drafts being for $1,200.15 and $883.50. The defendant resisted 
the claim and denied specifically that it had in any manner converted 
to its own use the proceeds of said drafts. The jury was waived and 
the cause was tried to the court. The court found for the defendant. 
Plaintiff’s motions for judgment notwithstanding the verdict, and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §297. 
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that to amend the findings of fact were overruled and this appeal 


followed. 

I. Before considering the legal propositions involved in this 
appeal we will briefly summarize the facts as shown by the record in 
order that the issues raised may be understood. 

Richard Goeman, hereinafter referred to as Goeman, or appellant, 
a buyer and seller of eggs, located at Sergeant Bluff, Woodbury 
County, Iowa, on March 27, 1946, sold to Tyson Produce, a buyer 
located at Sioux City, a quantity of eggs and received as payment 
therefor a draft for $1,200.15; and on March 28, 1946, Goeman sold 
to said Tyson Produce like products and received in payment there- 
for a draft for $883.50. Both of these drafts were presentable through 
the defendant, the Live Stock National Bank of Sioux City, Iowa, 
hereinafter referred to as appellee, or Live Stock Bank, at which bank 
Tyson Produce had carried an account since April, 1942. These two 
drafts were duly deposited by Goeman at the Pioneer Valley Savings 
Bank of Sergeant Bluff, Iowa, hereinafter referred to as the Pioneer 
Bank, on March 28, 1946 and March 30, 1946, respectively, and were 
credited to Goeman’s account in said bank. Both were endorsed in 
blank to the said Pioneer Bank without reservation or restriction. 
The $1,200.15 draft was forwarded by the Pioneer Bank to appellee, 
along with various other items on March 29, 1946 and the $883.50 
draft was sent to the same bank along with other items on March 30, 
1946. The letters of transmittal from the Pioneer Bank to the Live 
Stock Bank bore the following heading: “We enclose for collection and 
credit.” On Monday, April 1, 1946, these two drafts and other items 
were in the hands of the Live Stock Bank. Pursuant to custom that 
bank computed that the various items received and to be charged to 
the Tyson Produce account amounted to $44,044.99, being totalled 
about 12:30 p. m. on that day. Tyson Produce being advised of this 
amount, following the usual course of dealings between it and the bank, 
brought to the Live Stock Bank a check for such amount and was given 
the various items represented in said $44,044.99. This check was taken 
conditionally and book entries were made upon the bank records. A 
few hours later the Live Stock Bank discovered that Tyson Produce 
beginning in the latter part of February, 1946, had deposited with 
said Live Stock Bank eighteen fraudulent drafts, each for $6,750, and 
had received conditional credit therefor. Selwyn Tyson of the Tyson 
Produce confessed to the officials of the Live Stock Bank the fraudulent 
nature of the eighteen drafts. Each draft purported to be in payment 
of a carload of eggs, allegedly shipped to Peter Fox Sons Company of 
Chicago. As a matter of fact, no eggs had been sent to said consignee. 
Immediately following the discovery of the fraudulent transaction, the 
Live Stock Bank returned to Tyson Produce the $44,044.99 check 
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and demanded and received the various items included in said check, 
among which were the two drafts in controversy. At the same time 
the Live Stock Bank cancelled the conditional credit given Tyson 
Produce earlier in the day, following which the two drafts involved 
were returned to the Pioneer Bank and such bank delivered them to 
appellant. 

On April 4, 1946, by involuntary petition, Tyson Produce was 
adjudicated bankrupt. The record shows that said concern was bank- 
rupt on and prior to April 1, 1946. 


II. On March 1, 1946, appellant gave to the Pioneer Bank his 
signature card upon which was printed the terms and conditions under 
which accounts between appellant and such bank were to be carried on. 
Among other things said signature card bore the following: “All items 
are credited subject to final payment in cash or solvent credits.” 

The Pioneer Bank was a correspondent bank of appellee and cleared 
through it. It was not a member of the Federal Reserve. Between these 
two banks there was a written contract covering the handling of ac- 
counts between them. A part of said contract is as follows: “All items 
are received for credit by The Live Stock National Bank, hereinafter 
referred to as the Bank, subject to final payment as follows:—All 
checks or items are received by the bank as its customer’s agent, at 
customer’s risk, and are credited conditionally subject to final pay- 
ment and may be charged back at any time until the proceeds thereof 
in money have been actually received.” 

On April 8, 1942, when Tyson Produce opened an account with 
The Live Stock Bank it signed an agreement with such bank covering 
the handling of items and accounts between them. Among its terms 
we find the following: “Checks and drafts on the Bank will be credited 
conditionally. If not good at close of business, they will be charged 
back to the depositor and the latter notified.” 

The contract between the Pioneer and the Live Stock Bank is the 
one usually used by the banks locally throughout the country. 

III. At the time the drafts were issued the Live Stock Bank was 
acting as correspondent bank for approximately one hundred ninety 
country banks, which banks miaintained deposits therein and cleared 
through it. The Live Stock Bank handled between six and seven 
thousand items in the course of the average day. 

The above recitals are not in dispute. Appellant claims that the 
records of the bank show that when the items including the two drafts 
were received by the appellee bank that bank paid same by crediting 
the amounts thereof to the Pioneer Bank; also, that at that time the 
Tyson Produce had in it ample funds to care for said disputed drafts 
and that the act of the Live Stock Bank in refusing to carry out said 
credit and in cancelling same amounted to a conversion of funds 
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belonging to appellant. On the other hand, appellee bank claims that 
the Tyson Produce credit was simply an ostensible credit subject to 
change, correction and charge-back, depending upon the status of the 
dealings between said bank and Tyson Produce; that the Tyson Pro- 
duce ostensible credit was built up and created by the fraud of the 
Tyson Produce in inducing appellee bank to give conditional credit 
on the eighteen fraudulent drafts on Peter Fox Sons Company and 
that pursuant to contract and custom and usage between banks and 
customers, appellee bank had a right to cancel said ostensible credit. 
Appellee further denies that either of the drafts involved was paid 
and satisfied as claimed by the appellant. 


IV. As above set forth the action is one at law for conversion. 
On appeal appellant sets forth various errors—the refusal of the trial 
court to render in favor of appellant a judgment against appellee 
bank notwithstanding the verdict ; the denial of the motion of appellant 
that the court amend its findings of facts and conclusions of law to 
conform to the claim made by appellant; the insufficiency of the evi- 
dence to sustain the finding of fact and conclusions of law of the trial 
court; the ruling of the court on the admission of certain exhibits 
and the sustaining of objections to the proffered testimony of a 
witness. Appellant argues that the finding of fact and conclusions of 
law fail to comply with the Iowa Rules of Civil Procedure. Rule 179. 


V. There is no real conflict in the record as to the facts. The 
controversy is as to their application to the legal principles involved. 

The trial court following a detailed finding of facts, set forth its 
conclusions of law. We set out such conclusions. 

1. No legal relationship between plaintiff and defendant is shown 
by the record in this case. 

2. There is no evidence upon which the plaintiff’s claim of con- 
version can be sustained. 

8. The defendant, having been induced to extend conditional credit 
to Tyson Produce, by the fraudulent scheme of Tyson Produce, its 
depositor, had the right to charge back the fraudulent drafts against 
the depositor’s account and any subsequent deposits therein. 

4. The plaintiff has failed to prove a cause of action in favor of 
the plaintiff and against the defendant and judgment must be rendered 
for the defendant herein. 

Primarily appellant based his action against appellee bank upon 
the alleged conversion of the proceeds of the two dnafts received by 
him from Tyson Produce and by him deposited to his account in the 
Pioneer Bank of Sergeant Bluff, Iowa. 

Appellant received the drafts involved and deposited them in his 
account in the Pioneer Bank unconditionally and without restriction. 
Both were negotiable instruments. He received credit in his account 
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' in said bank. According to his contract with the Pioneer Bank this 
credit was conditional and subject to the condition that the drafts were 
eventually made good and paid. The two drafts thus endorsed became 
the property of the Pioneer Bank and they had title thereto. Palo 
Alto County v. Ulrich, 199 Iowa 1, 201 N.W. 132; Thompson v. Cedar 
Rapids Nat. Bank, 207 Iowa 786, 223 N.W. 517; Acme H. & M. F. 
Co. v. Metropolitan Nat. Bank, 198 Iowa 1337, 201 N.W. 129. In 
the last-cited case, Vermilion, J., speaking for the court, discusses the 
question of the title to checks and drafts deposited where credit is 
given the depositor. In the case of Midwest Nat. Bank & Trust Co. v. 
Niles & Watters, 190 Iowa 752, 180 N.W. 880, there was a question of 
whether a check which had been endorsed “for deposit” passed title 
to the bank receiving it. The court held that such an endorsement 
passed the absolute title to the check to the bank. On page 761 of 
190 Iowa, on page 884 of 180 N.W., many cases are cited to support 
such rule. 


We are unable to conclude from the record that appellant has 
shown a conversion of the two drafts by appellee as charged by appel- 
lant. Appellant would be held to know that his bank would simply 
forward the drafts to some other bank. He knew that the credit given 
him by the Pioneer Bank was subject to final payment of the drafts 
deposited. ‘Conversion is any distinct act of dominion or control, 
wrongfully exerted over the chattels of another in denial of his right 
thereto.” -Mulenix v. Fairfield Nat. Bank, 203 Iowa 897, 209 N.W. 
432, 433. Citing Brown v. Dubuque Altar Mfg. Co., 163 Iowa 343, 
144 N.W. 613; Lee v. Coon Rapids Nat. Bank, 166 Iowa 242, 144 
N.W. 630; Peninsular Bank v. Citizens N'at. Bank, 186 Iowa 418, 172 
N.W. 293, 19 A.L.R. 547; Hall v. Merchants State Bank, 199 Iowa 
483, 202 N.W. 256, 88 A.L.R. 1098. The holding above quoted was 
again set forth in Leonard v. Sehman, 206 Iowa 277, 220 N.W. 77; 
58 Am.Jur. p. 845, Sec. 48. See “Conversion,” 9 Words & Phrases, 
Perm. Ed., p. 506 et seq. 

With the Pioneer Bank owning the two drafts they forwarded 
them together with other items, to their correspondent bank. The cor- 
respondent bank carried the account of Tyson Produce. The Pioneer 
Bank also had an account in appellee bank. The handling of the ac- 
counts by appellee and the Pioneer Bank was governed by the con- 
tract between said banks. Under it and pursuant to custom and usage, 
the items received from the Pioneer Bank were at once placed upon 
appellee’s books subject to charge-back and review. The Pioneer Bank 
items were to be paid subject to various factors, such as funds on 
hand, conditional credits, etc. It could not be said that appellee had 
converted the proceeds of the two T'yson Produce drafts if there did 
not exist in the Tyson Produce account with appellee sufficient funds 
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to satisfy such drafts. According to the record, at the close of the 
business day of April 1, 1946, Tyson Produce had no money in its 
account with which to pay its obligations. 

Besides the Tyson Produce drafts were promptly returned to the 
Pioneer Bank. That bank returned them at once to appellant. Appel- 
lee had them in its possession but a few hours and without demand 
returned them to appellant’s consigning bank. Appellee never at any 
time denied to appellant his right in and to such drafts. By promptly 
returning them to appellant he had the opportunity to proceed against 
the maker thereof. Bellevue Bank v. Security Nat. Bank, 168 Iowa 
707, 150 N.W. 1076; Dille v. White, 182 Iowa 327, 109 N.W. 909, 
10 L.R.A.,N.S., 510; Griffin v. Erskine, 131 Iowa 444, 109 N.W. 13, 


9 Ann. Cas. 11938. 


VI. Even assuming that appellant may properly maintain the 
present action of conversion against appellee, we think that the trial 
court was right when it held that appellee had a right to refuse to 
honor the two Tyson drafts. The trial court held that at the time the 
two drafts were received by appellee, Tyson Produce then had but an 
ostensible credit in appellee bank. Had this credit been valid and un- 
questioned the appellee bank could not have refused to pay the Pioneer 
Bank for the two drafts. The eighteen fraudulent drafts of Peter Fox 
heretofore referred to, totalled $121,500. Against this sum appellee 
had charged back on April 1, 1946, the amount of $85,809.40, thus 
leaving in the hands of appellee over $35,000 of these fraudulent drafts. 
Nothing remained in the Tyson Produce account to charge them against 
—all of the deposit had been absorbed in the charge-back. This charge- 
back was made during the afternoon of April 1, 1946 as soon as 
appellee was advised that the ostensible credit had been obtained by 
the use of fraudulent drafts drawn against Peter Fox Sons Company. 
Thereupon, the appellee at once demanded and received “the items 
going to make up the Tyson Produce check for $40,044.99 given to 
appellee to take up charges against its account in appellee bank. The 
two disputed drafts were then sent to the Pioneer Bank and that bank 
delivered them to appellant. The $44,044.99 check of Tyson Produce 
was delivered to it. This check is exhibit H in the record. We set it out: 


“Sioux City, Iowa, 4-1-1946. 
Pay to the order of Live Stock Nat’l Bank, $44044/99 
Forty-four ‘thousand and forty-four & 99/100 .............0 DOLLARS 
To the Live Stock National Bank Located at Sioux City Stock Yards 
41-4 Sioux City, Iowa. 


be ] 
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After Mr. Tyson told of the Peter Fox Sons fraudulent checks 
he returned to appellee the items received from the Pioneer Bank and 
his check for the $44,044.99 was handed to him. He at once tore the 
signature off and destroyed it. This act was entirely voluntary upon 
his part. He made no claim that the Tyson Produce account in the 
appellee bank had funds with which the items sent by the Pioneer Bank 
could have been paid. 

Appellant claims that while the Tyson Produce credit existing on 
April 1, 1946 was ostensible, still it had in it sufficient valid amounts 
to take up the two drafts in controversy. He calls attention to the 
fact that on the same date appellee honored a draft for $1,284 by the 
Tyson Produce to the Live Stock Nat. Bank of Sioux City, Iowa. 
When C. L. Fredericksen, president of appellee bank, was a wit- 
ness he was asked why his bank paid this particular draft and on the 
same day turned down other checks of Tyson Produce. We quote: 
“A. This particular check was written by Tyson to take care of the 
bill of lading draft that he had received from us and had unloaded a 
car of cans that he was using to freeze eggs in and had received the 
draft much earlier in the day, but it was contained in this forty-four 
thousand dollar check; and he paid us for that merchandise earlier in 
the day. I’m not too sure that that check was signed at three-thirty, 
’ now that I recall it.... Q. Well, will you explain to the court why 
this one draft was picked out and paid, and the drafts represented 
by Exhibits ‘A’ and ‘C’ were returned? A. Mr. Tyson returned the 
drafts and refused to pay them, that is the forty-four thousand dol- 
lars worth of drafts. Q. And weren’t the drafts in question finally paid? 
A. No. The delivery of the drafts and checks were conditional trans- 
actions and there was no money in collected funds and the drafts de- 
posited on April Ist were sent out for collection.” 

This particular transaction involved the purchase and receipt of 
a car of cans being used by Tyson Produce in freezing eggs and as 
the bank had given the bill of lading to Tyson Produce it had no other 
course than to pay for said car of cans. It can also be inferred from 
the record that this car of cans was turned over to Tyson Produce 
before the Peter Fox drafts were found to be fraudulent. 

Appellant likewise calls attention to a deposit made on April 1, 
' 1946 by Tyson Produce to its account in appellee bank in the amount 
of $54,244. The record shows that this deposit was made up of un- 
collected items—drafts drawn on various purported consignees of mer- 
chandise in various parts of the United States. Like other items re- 
ceived from its correspondents they were entered in the various accounts 
of each by appellee subject to the right of appellee to charge back 
against such as were later uncollected. The record shows that some- 
thing like $26,000 as represented by such items has not been paid and 
that some of such are in litigation. We find no merit to such claims. 
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“" VII. Did Tyson Produce have in appellee a valid account at the 
close of the business day on which the two disputed drafts were re- 
ceived? This seems to be one of the principal questions in the case. 

In determining that question consideration must be given to the 
contract between Tyson Produce and appellee. Also the custom and 
usage adopted and carried on as to various items sent in by corre- 
spondent banks. According to banking practices items received from 
such correspondent banks were at once run through the bank and 
conditional credit given the correspondent bank. A correspondent 
bank might send in numerous items, few of which might be drawn on 
the other correspondent. Some might be drawn on banks or other 
concerns far remote. However, the receiving bank would! credit such 
items to the sending bank. Considerable time might elapse before the 
particular items made the rounds up to the point where final payment 
was made and credit given the initial payee. Necessarily many changes, 
such as charge-backs, might take place during such period. 

In explaining the procedure which follows in such matters Cashier 
Wies of the Pioneer bank testified: “That The Live Stock Bank was 
the correspondent bank for the Pioneer Savings Bank and handled all 
items forwarded for collection and credit subject to return if uncol- 
lected in line with current banking practices in this area. . . . These 
instruments (letters of transmissal from Pioneer Bank to Live Stock 
Bank) are drawn that way and have at the top thereof, ‘We enclose 
for collection and credit.’ That is the form that was used between the 
Pioneer Valley Bank and the Live Stock National Bank on each day’s 
business. . . . When these items (remittances from the Pioneer Bank) 
come in, a conditional credit is put upon the daily statement for the 
amount. The only other way the banks could do it between themselves 
would be, when our remittance came, they would have to go in and 
check the remittances, and then reject them, if any, right then and 
there. If the conditional credit was not given for the full amount of 
the remittance made by us on all the items in it, then the Live Stock 
National Bank would have to check those items right at the time they 
came in, and notify us that certain ones they would not give credit 
for. ‘Then our bank would have to be continually changing its books 
and the entries in those books. The Live Stock National Bank, as the 
correspondent bank with the Pioneer Valley Savings Bank, collected 
for us all collection items that the Pioneer Valley Savings Bank had 
outside of Sergeant Bluff. In Exhibits 5 and 6 in addition to the two 
drafts drawn by Tyson Produce there were included items that prac- 
tically had to go all over the country. . . . I have been engaged in the 
general banking business in this territory for a number of years— 
about 20 years—I am familiar with the common practice and custom 
and usage of banks in this territory. There is nothing unusual or out 
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of the ordinary in the manner in which these accounts are handled 
between the Pioneer Valley Savings Bank and the Live Stock National 
Bank. The manner in which they were handled is the common and 
ordinary custom and practice in banking in this territory. Exhibits 
5 and 6 contain many items not on the Live Stock National Bank 
which they would have to collect in the ordinary course of business. 
Practically every remittance we made on that basis was of the same 
character. The Pioneer Savings Bank is not a member of the Federal 
Reserve Bank. The Live Stock National Bank is. ‘That was one of 
the reasons the Live Stock National Bank acted as our correspondent. 
Under the agreement contained in defendant’s Exhibit 4 in addition 
to what I have said as the ordinary and usual custom and practice 
and usage of banks, the credit the Live Stock National Bank gave the 
Pioneer Valley Savings Bank on the daily remittances, such as are 
shown by Exhibits 5 and 6, and those remittances themselves, are sub- 
ject to the items being charged back, in the event they were not 
actually collected.” This witness went on to say, “Under the contract, 
Exhibit 4, and bank practice, custom and usage, it was the practice 
to give immediate credit for items sent, without examination, but the 
items themselves were, at the time, assumed to be collectible and then 
it was the practice to charge back any of those items if they were not 
collected. Heretofore, the Pioneer Valley Savings Bank did that same 
thing on all items received from the Live Stock National Bank and the 
Live Stock did the same thing with the Pioneer Valley. That same 
situation was true even as to any checks that might be included in these 
daily remittances that were drawn on the Live Stock National Bank 
itself, and conversely, on the Pioneer that might be sent by the Live 
Stock to us. Those checks were taken conditionally subject to being 
good at the close of the day’s business.” 


Exhibits 5 and 6 referred to by witness Wies, cashier of the Pioneer 
Bank, were the transmittal slips of the Pioneer Bank on the dates of 
March 29th and 30th. The record shows that these two exhibits had 
listed thereon one hundred six separate and distinct items being sent 
to appellee bank and for which the Pioneer Bank was asking “collec- 
tion and credit,” not to the various payees of the items, enclosed, but 
to the Pioneer Bank. It seems to us that as a matter of orderly book- 
keeping and record the appellee could not have handled the items sent 
in any other manner. It had a right to be guided by its contract with 
the Pioneer Bank. The universal practice of permitting necessary and 
proper changes during the business day is of the highest importance in 
banking transactions. 

It is the claim of appellee that it had an absolute right to charge 
back against the Tyson Produce general deposit account the fraudu- 
lent Peter Fox Sons Company drafts. These fraudulent drafts totaled 


ad 
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$121,500 and after charging back $85,809 that general deposit was 
exhausted leaving in the hands of appellee about $35,000 in worth- 
less drafts. 

Appellant disputes this claimed right of charge-back under the rec- 
ord in this case. After all the transaction of the charge-back was be- 
tween appellee Bank and Tyson Produce. Between them there was a 
contract giving the bank that right. Appellant was not a party to it. 
He had returned to him the drafts and he was in no worse position 
than he was before. See Dille v. White, supra. 

In the case of Andrew v. American Sav. Bank, 218 Iowa 489, 255 
N.W. 871, 873, this court said: “It is the settled law of this state that 
a bank has a possessory lien against a depositor’s general deposit ac- 
count in the bank for any indebtedness owing the bank by the 
depositor.” 

The fraudulent Peter Fox deposits resulted in credits produced 
by fraud and would be a charge against Tyson Produce. In the case 
of Brown v. Sheldon Bank, 139 Iowa 83, 117 N.W. 289, 291, this 
court said: “It is a rule in this state, as it is in many other jurisdic- 
tions, to allow set-off where parties are mutually indebted and one be- 
comes insolvent. And it is not material that the indebtedness, sought 
to be canceled by offset, is not due at the time.” See cases there cited. 
Also Thomas v. Exchange Bank, 99 Iowa 202, 68 N.W. 780, 35 L.R.A. 
379; Wikel v. Garrison, 82 Iowa 453, 48 N.W. 803; Smith v. San- 
born State Bank, 147 Iowa 640, 126 N.W. 779, 30 L.R.A.,N.S., 517, 
140 Am.St.Rep. 336; Cable v. Iowa State Savings Bank, 197 Iowa, 
893, 194 N.W. 957, 197 N.W. 434, 31 A.L.R. 748. 


While we do not regard the matter of the insolvency of Tyson 
Produce as material in this case, still the records show that such con- 
cern was insolvent at the time appellant’s drafts were presented. 

We think that the facts as appearing from the record bring them 
within the application of the above rules. 

We hold that under the legal rules applicable, as well as under the 
agreements between appellee and the Tyson Produce, and in addition 
its contract with the Pioneer Bank, the appellee acted within its rights 
in taking the offset and returning the two drafts. 


Appellant urged as further error the refusal of the trial court to 
amend its findings of fact. This motion sets forth various alleged facts 
which appellant claimed would have entitled him to a verdict. These 
claimed facts are various conclusions which the appellant draws from 
the record evidence. We think that the findings of fact by the court 
fully justify its later conclusions of law as above set forth. 

In this connection appellant argues that the pleaded answer does 
not justify the finding of the court. The record does not show that 
the appellant made any objection to the alleged defect in pleading 
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until the motion made following the court’s ruling. During the trial 
appellee introduced evidence to show the fraudulent device by the 
Tyson Produce whereby the false Peter Fox drafts were used to build 
up a fictitious credit in Tyson Produce. Appellant made no objection 
to this line of testimony. These fraudulent drafts were identified and 
received in record without objection—likewise, the appellee’s bank 
statement showing book entries of ‘such fraudulent credits. As a mat- 
ter of fact the bank statements were offered in evidence by the ap- 
pellant. While the matter of the Peter Fox drafts was not specifically 
pleaded by appellee in its answer, yet its denial of funds on hand with 
which appellant’s drafts could be paid, at least indirectly created such 
an issue. The record shows that such issue was litigated. ‘The ap- 
pellant was relying for payment upon a credit of Tyson Produce with 
appellee bank, which the record shows was built up by the false Peter 
Fox credits. We see no merit in such claim. 

We have considered the other matters raised in appellant’s brief. 
We hold that under the present record they are without merit. 

The decision of the trial court was correct and the case is affirmed. 


Factor Corporation Not Engaged in Banking Business 
in Purchasing Trade Acceptance 


In purchasing trade acceptance, factor corporation was not 
engaged in the banking business in violation of section 18 of 
the General Corporation Law nor section 131 of the Banking 
Law. The alleged oral statements of plaintiff’s president 
and of one of its stockholders to the effect that plaintiff was 
so engaged were made under such circumstances as not to be 
binding upon plaintiff. Pennsylvania Factors Corporation 
v. S. Oldman, Inc., Supreme Court, 74 N. Y. Supp. (2nd) 
671. The opinion of the court is as follows: 


An examination of the record presented fails to disclose existence 
of any triable issue of fact. In purchasing the trade acceptance sued 
upon, the plaintiff, a factor, was not engaged in the banking business 
in violation of Section 18 of the General Corporation Law nor Section 
131 of the Banking Law. Meserole Securities Co. v. Cosman, 226 
App. Div. 21, 234 N.Y.S. 260, affirmed. 253 N.Y. 130, 170 N.E. 519. 
The alleged oral statements of plaintiff’s president and of one of its 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §113. 
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stockholders to the effect that plaintiff was so engaged were made under 
such circumstances as not to be binding upon plaintiff. 

The orders denying the plaintiff's motion for summary judg- 
ment should therefore be reversed with $10 costs and disbursements 
to the appellant and the motion granted, and the order granting 
defendant’s motion for the examination of plaintiff before trial should 


also be reversed with $10 costs and disbursements to the appellant 
and the motion denied. 

Orders denying plaintiff’s motion for summary judgment unani- 
mously reversed with $10 costs and disbursements to the appellant 
and the motion granted. Order granting defendant’s motion for the 
examination of plaintiff before trial unanimously reversed with $10 
costs and disbursements to the appellant and the motion denied. Settle 
orders on notice. 





BANKIN 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Retention of Compromise Note By Conservator of 
Insolvent National Bank Did Not 
Constitute Acceptance 


Lassiter v. Powell, U. S. Circuit Court of Appeals, Fourth Circuit, 
164 Fed. Rep. (2d) 186 


The Conservator of insolvent national bank appointed by the 
Comptroller of the Currency has no authority to accept a compromise 
note of maker of notes payable to the bank since his powers under 
the statute are identical with those of the receiver of an insolvent 
national bank who has no authority to sell or compound bad or 
doubtful debts without first having secured an order from a court 
of competent jurisdiction. 

Since an order was not obtained by the Conservator in this case, 
it could not be said that the mere retention of the compromise note 
by the Conservator constituted an acceptance so as to bar recovery 
on original notes by the trustees of the creditors and the stock- 
holders of the bank. The same conclusion was reached with respect 
to the conduct of the plaintiff trustees who succeeded the Conser- 
vator in the control of compromise note. 


Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh; Don Gilliam, Judge. 

Action by A. H. Powell and others, trustees for the creditors and 
stockholders of the First National Bank of Granville against Robert 
G. Lassiter to recover on two lost notes executed by defendant and 
payable to the National Bank of Granville. From a judgment for plain- 
tiffs defendant appeals. 

Affirmed. = 

Murray Allen, of Raleigh, N. C. (W: M. Hicks, of Oxford, N. C., on 
the brief), for appellant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §138. 
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B. S. Royster, Jr., of Oxford, N. C. (Clyde A. Douglass, of Raleigh, 
N. C., on the brief) , for appellees. 
Before Parker, Soper and Dobie, Circuit Judges. 


SOPER, C.J.—This is a suit in equity on two lost notes executed 
by Robert G. Lassiter, the defendant, and payable to the National 
Bank of Granville. One note was dated November 25, 1932, for $15,500, 
and was payable in 90 days; the other was dated February 11, 1933, for 
$1,000, and was payable in 60 days. The plaintiffs are the trustees for 
the creditors and stockholders of the First National Bank of Gran- 
ville. The District Court entered judgment for the plaintiffs for the 
face value of the notes with interest, but conditioned execution upon 
the giving of a bond by the plaintiffs for $60,000 to indemnify and save 
harmless the defendant from any liability that might be asserted against 
him on the two notes in suit, and also on another note to be discussed 
hereinafter. The defendant appeals. 

The principal contention advanced by the defendant is that the two 
notes in suit were discharged by a subsequent note signed by him and 
accepted by the plaintiffs in full settlement of the notes in suit and of 
certain other negotiable paper not involved in this suit. The notes 
in suit were payable to the National Bank of Granville, but they were 
acquired prior to March 5, 1933, by the First National Bank of Gran- 
ville which was formed by a merger of the National Bank of Granville 
with the First National Bank of Oxford. The notes and at least one 
other note were secured by a bond of the Consolidated Indemnity & 
Insurance Company in the amount of $17,500. 

On March 5, 1933, the First National Bank of Granville was closed 
and ordered to suspend operations by proclamation of the President 
of the United States, and J. W. Medford was appointed Conservator 
of its assets by the Comptroller of the Currency. When Medford took 
over the First National Bank, the two notes in suit did not come into 
his possession since they had previously been pledged by the bank to 
the Reconstruction Finance Corporation. 

On August 30, 1933, the defendant addressed a letter to the First 
National Bank, attention J. W. Medford, Conservator. The letter set 
forth that the First National Bank held three notes of the defendant, in- 
cluding the two notes in suit, aggregating $17,000. It also stated that 
the bank held a note of the defendant for $4,200 which had been given 
in renewal of two notes originally payable to W. Z. Mitchell; that the 
defendant understood he was not liable on this note; and further that he 
was entitled to a credit of $1,660 which had been paid by him on this 
latter obligation. Enclosed was a note signed by the defendant, dated 
August 21, 1933, and payable to the First National Bank one year after 
date for $15,500. It was offered by the defendant in full settlement of 
all the notes held by the bank referred to in the letter, including the 
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two notes in suit. The note, referred to herein for convenience as the 
compromise note, was accompanied by a bond executed by the Con- 
solidated Indemnity & Insurance Company for the same amount, the 
bond reciting that the defendant’s indebtedness to the First National 
Bank had been reduced to $15,500. The letter, note and bond were re- 
ceived by Medford and retained by him, but at no time did he indicate 
his acceptance of the defendant’s offer. On December 19, 1933, an 
agreement was executed between the First National Bank, the Oxford 
National Bank, and the plaintiffs. The agreement recited that the 
First National Bank had been restored to solvency, and that pursuant 
to a plan of reorganization approved by the Comptroller of the Cur- 
rency, the assets of the First National Bank were to be conveyed to 
the Oxford National Bank with the exception of certain non-liquid and 
depreciated assets listed in an attached schedule, which were to be 
transferred to the plaintiffs as liquidating trustees of the First National 
Bank. Included in the items conveyed to the plaintiffs were the two 
notes in suit, as well as the other notes of the defendant referred to in 
his letter of August 30, 1933, but the schedule made no reference to the 
compromise note of August 21, 1933. It has been suggested that through 
these transactions the compromise note became the property of the 
Oxford National Bank because the note was not listed amongst the 
accepted assets to be transferred to the plaintiffs, but this is obviously 
incorrect. Although the compromise note was not in the schedule 
of assets transferred to the plaintiffs, it was nevertheless delivered to 
them with the defendant’s letter of August 30, 1933, and with the bond 
mentioned therein, along with the other questionable assets of the 
First National Bank. Moreover, it is conceded that the compromise 
note did not create a new obligation but related to the same indebted- 
ness as that covered by the notes in suit, and consequently it is in- 
conceivable that it was the intention of the parties under the agreement 
of December 19, 1933, that the compromise note should be transferred 
to the Oxford National Bank, while the notes in suit should be trans- 
ferred to the plaintiffs, as liquidating trustees. The failure to list the 
compromise note, together with the notes in suit, amongst the assets 
‘transferred to the plaintiffs may have been due to the fact that the 
notes in suit were not actually in the possession of the parties at the 
time but were in the possession of the Reconstruction Finance Corpora- 
tion as collateral security and were not actually received by the plain- 
tiffs until September,, 1934. 


The notes in suit and the compromise note were retained by the 
plaintiffs until February 8, 1937, but, except for this retention, the 
plaintiffs did not at any time during this interval by word or deed 
indicate to the defendant their acceptance of the offer of compromise 
contained in his letter of August 30. At no time did the plaintiffs 
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request payment of the compromise note; nor did the defendant at 
any time make demand for the return of the notes in suit. 

Some time in 1934, the Consolidated Indemnity & Insurance Com- 
pany was forced into liquidation, and the Superintendent of Insurance of 
the State of New York was designated the Liquidator of Consolidated. 
The plaintiffs held the bonds of Consolidated securing the notes in 
suit, the compromise note, and the other instruments and as the notes 
in suit had not been paid, the plaintiffs filed a claim against Consolidated 
to recover on the bond which secured them. After some preliminary 
negotiations, the plaintiffs executed an assignment of the notes in suit 
and the compromise note to the Liquidator of Consolidated, and 
the latter agreed to recommend to the referee that 50 per cent. of the 
plaintiffs’ claim be allowed, i. e., $8,250. The plaintiff's claim for 
$16,500 was based entirely on the two notes in suit and not on the 
compromise note. The compromise note was assigned to the Liquidator 
because of his insistence that all three notes be conveyed to him; but 
it is quite evident that the plaintiffs and the Liquidator treated the 
compromise note of August 21, 1933, for $15,500 as a renewal of the 
note of November 25, 1932, for like amount, because the compromise 
note was so described in correspondence between the parties and in the 
presentation of the plaintiffs’ claim to the Liquidator. The claim upon 
the Liquidator was made at the request and for the benefit of Lassiter, 
who told the plaintiffs that sufficient assets to liquidate the notes had 
been pledged with the Indemnity Company. 

Pursuant to the agreement between the plaintiffs and the Liquida- 
tor, the referee allowed the plaintiffs $8,250, that is, 50 per cent. of 
the plaintiffs’ claim on the two notes aggregating $16,500. The plain- 
tiffs, however, received dividends on this claim in the amount of only 
$495, between the date of the allowance of the claim and April 11, 1944. 
Consequently, the plaintiffs were dissatisfied and, taking advantage of a 
provision in the agreement between them and the Liquidator, they 
returned the dividends to him and demanded that the notes be reassigned 
to them. It then transpired that the notes in suit and the compromise 
note were lost despite a careful search to find them, and accordingly on 
April 11, 1944, the Liquidator executed an assignment of all of his 
rights in the notes to the plaintiffs. The bonds of the Consolidated 
were returned to the plaintiffs at the same time. On March 10, 19465, this 
suit was instituted after several ineffectual demands had been made 
upon the defendant for payment. 

The principal defense in the pending case is that the plaintiffs ac- 
cepted the compromise note in full payment of all indebtedness and 
are therefore precluded from recovering on the notes in suit. The de- 
fendant does not deny that he is indebted to the plaintiffs in the sum 
of $15,500; indeed his letter of August 21, 1938, while questioning his 
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liability on other obligations, admits an indebtedness of this amount. 
He points out, however, that the compromise note was not in fact offeréd 
as a renewal but in full payment of all prior obligations, and he contends 
that the plaintiffs accepted it as such and hence must be denied recovery 
in this case under the rule established in North Carolina that one who 
accepts part payment in satisfaction of a debt cannot afterward recover 
any part of the original indebtedness. One may not obtam the benefits 
of a transaction of settlement and at the same time repudiate the con- 
ditions attached to it. Southwest Nat. Bank v. Justice, 157 N.C. 373, 
72 S.E. 1016; Aydlett v. Brown, 153 N.C. 334, 69 S.E. 243; Armstrong v. 
Lonon, 149 N.C. 434, 63 S.E. 101. The defendant’s contention is two- 
fold: (1) that the retention of the compromise note first by Medford 
and later by plaintiffs with knowledge of the conditions upon which 
it was offered, constitutes acceptance; and (2) that the assignment of 
the note by the plaintiffs to the Liquidator of the Consolidated Indem- 
nity & Insurance Company in 1937 was such an acceptance. 

It is axiomatic that neither the Conservator of the insolvent bank 
nor the plaintiffs were under any duty to give their acceptance to the 
compromise, and that the burden is on the defendant to establish it. 
Swan v. Carawan, 168 N.C. 472, 84 S.E. 699; F. S. Royster Guano Co. v. 
Marks, 135 N.C. 59, 47 S.E. 127. The defendant offered some evi- 
dence that negotiations with regard to the matter took place between 
him and Medford prior to August 30, 1933, but since the letter of that 
date was obviously an offer, it is clear that there was no acceptance 
prior thereto. Moreover, there is no evidence that Medford or any- 
body in authority made any reply to the letter of August 30, or accepted 
the proposition either orally or in writing. There was merely the re- 
tention of the note and the letter. Indeed Medford had no authority 
to accept the compromise since his powers under the statute were 
identical with those of the receiver of an insolvent national bank who 
has no authority to sell or compound bad or doubtful debts without 
first having secured an order from a court of competent jurisdiction. 
See 12 U.S.C.A. §§ 192, 203. No such order was ever obtained by 
Medford in this case. It should be added that the notes in suit had 
been pledged to the Reconstruction Finance Corporation as security, 
and remained in its possession until September, 1934, and that no 
effort was made at any time to secure the assent of the Corporation 
to the acecptance of the defendant’s compromise offer. 

We agree with the view of the District Court that the conduct of 
Medford in dealing with the compromise note and his failure to notify 
the defendant that the offer was not accepted does not consti- 
tute acceptance of the notes so as to bar recovery in this suit; and the 
same conclusion must be reached with respect to the conduct of the 
plaintiff trustees who succeeded Medford in the control of the notes in 
question, The mere fact that along with many other papers relating 
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to questionable assets of the bank, the documents in question were re- 
ceived and filed without comment or reply by officials charged with the 
conservation of its assets cannot be regarded as an acceptance of the 
defendant’s offer. On the contrary, the inclusion of the notes in suit in 
the list of assets turned over to the plaintiffs, and the omission there- 
from of the compromise note, tends strongly to show that the plain- 
tiffs had not accepted the latter in place of the former. 


We come then to consider the second ground for the defendant’s 
contention, namely, that the assignment of the compromise note along 
with the notes in suit to the Liquidator of the Indemnity Company in 
the presentation of the plaintiffs’ claim on the bond of the Indemnity 
Company constituted an acceptance of the compromise note. We do 
not think that the circumstances, surrounding the transaction show 
either that the plaintiffs accepted the note or that the defendant was 
induced to believe that such was the case or that he was injured in any 
way by that which took place. It must be kept in mind that the claim 
against the Indemnity Company was based on the notes in suit and not 
on the compromise note, and that although the latter was also listed in 
the assignment as the property of the plaintiffs, it was treated by the 
parties as a renewal note and was included in the assignment only be- 
cause the Liquidator desired that all papers relating to the claim be 
placed in his hands. Neither party treated the note as if it had been 
accepted in payment of the notes in suit, but proceeded as if the latter 
were in full force and effect; and they would have been justified in so 
doing under the law of North Carolina if in fact the so-called compromise 
note had been a renewal note which the maker failed to pay upon ma- 
turity. Dyer v. Bray, 208 N.C. 248, 180 S.E. 83; First Nat. Bank v. 
Hall, 174 N.C. 477, 93 S.E. 981; Delafield v. Construction Co., 118 N.C. 
105, 24 S.E. 10; Bank of New Hanover v. Bridgers, 98 N.C. 67, 3 S.E. 
826, 2 Am St.Rep. 317. When we also remember that the claim was pre- 
sented at the request of the defendant, but subsequently withdrawn, 
and that no claim by the plaintiffs and no payment by the defendant 
have ever been made upon the compromise note, nothing remains to sup- 
port the theory that the plaintiffs accepted the benefits of a transac- 
tion of settlement but refused to abide by the conditions thereof. 


Since the plaintiffs did not accept the offer of compromise, we are of 
the opinion that their retention of the compromise note can have no 
greater significance than if the note had been taken as conditional pay- 
ment of the original notes. Indeed the ordinary inference to be drawn 
when a note is offered in payment of notes previously given is that the 
note is offered only as conditional payment, unless the evidence clearly 
requires the opposite conclusion that it was offered as absolute payment. 
Segrist v. Crabtree, 181 U.S. 287, 9 S.Ct. 687, 33 L.Ed. 125; McRae 
Grocery Co. v. Independent Indemnity Co., 4 Cir., 33 F.2d 494, 66 A.L.R. 
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338; 6 Williston on Contracts, Rev.Ed.1938, § 1875F; see Delafield. v. 
Construction Co., 118 N.C. 105, 24 S.E. 10. In such a situation, it is 
required in North Carolina that the payee of the note given in con- 
ditional payment may not sue upon the original notes until the con- 
ditional note has been dishonored, but thereafter suit may be brought 
on the original indebtedness as if the later note had not been given. 
Bank of New Hanover v. Bridgers, 98 N.C. 67, 3 S.E. 826, 2 AmSt. 
Rep. 317. In the present case, the compromise note was not paid 
by the defendant at maturity, and while no demand for payment 
was ever made, presentment of the note is not necessary in order to 
hold the person primarily liable. GenStat. N.C. § 25-76. Where 
suit is brought on the original indebtedness, normally the plaintiff 
must surrender the note offered in conditional payment, as otherwise 
there would be a risk that the defendant might become liable on the 
note to a possible transferee, and also there would be a possibility 
that the plaintiff would be paid twice if he had discounted or 
negotiated the conditional note. 6 Williston on Contracts, Rev.Ed. 
1938, § 1875H. But the evidence in the case at bar disclosed that 
the compromise note was lost and not negotiated by the plaintiffs, 
and that they never received any payment on it. Even if the note 
should turn up in the hands of a third party without notice, the 
defendant is protected by the terms of the judgment below which 
‘requires as a condition precedent to its execution that plaintiffs 
furnish bond in the amount of $60,000, to indemnify the defendant 
against liability not only on the notes in suit but also on the com- 
promise note. 

The defendant makes the additional point that he signed the 
notes as accommodation maker for Robert G. Lassiter & Company, 
of which he was the president and principal stockholder, and that 
the obligation of that company to the plaintiffs was discharged in 
the liquidation of the assets of the company in a suit filed in the United 
States District Court for the Middle District of North Carolina in 
1933 when the company was placed in receivership. Consolidated 
Indemnity & Insurance Company filed a claim for $15,500 against the 
company in this suit and the court found that the First National 
Bank was the real party in interest with respect to the claim. For the 
purpose of liquidation, the assets of the company were transferred 
to the Guilford Construction Company in exchange for stock of the 
latter corporation. which was issued to the creditors of the Lassiter 
Company at the rate of one share of no par value common stock for 
each $100 indebtedness, and accordingly, 155 shares of the stock were 
issued to the plaintiffs as trustees for the First National Bank. The 
plaintiffs were not parties to this suit and did not participate in the 
proceedings. 
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The defendant’s contention is that the acceptance of the stock 
by the plaintiffs discharged the obligation of Robert G. Lassiter & 
Company, and that he is therefore relieved of his liability on the 
notes in suit as accommodation maker. But it has already been de- 
termined both in this court, Guilford Construction Co. v. Biggs, 4 
Cir., 102 F.2d 46, and in the Supreme Court of North Carolina, 
Biggs v. Lassiter, 220 N.C. 761, 18 S.E.2d 419, that the acceptance 
of the Guilford stock by the creditors of the Lassiter Company did 
not discharge the obligations of that company. The court below 
reached the same conclusion in this case. It held that the plaintiff did 
not accept the stock in payment of the notes but merely as collateral 
security; and that no dividends had been paid on the stock and that 
the stock had little or no value at the time of the trial. The evidence 
supports these findings. Furthermore, the plaintiffs offered in their 
reply to defendant’s answer to transfer the stock to the defendant at a 
price to be fixed by him, and to credit the price when received upon 
the notes, but the defendant has not accepted the offer. There is no 
merit in this line of defense. 

Finally, the defendant claims that the doctrine of laches should 
be invoked to defeat the plaintiffs’ claim in this suit. On this ques- 
tion we follow the applicable state law. Guaranty Trust Co. v. York, 
326 US. 99, 65 S.Ct. 1464, 89 L.Ed. 2079, 160 A.L.R. 1231. It is ad- 
mitted that the statute of limitations has not run since the defendant 
is a non-resident of the State of North Carolina. See GenStat.N.C. 
§ 1-21. And it is well established in North Carolina that where the 
statute has not run, equity will not apply the doctrine of laches unless 
there has been an unreasonable delay prejudicial to the interests of 
the defendant. Creech v. Creech, 222 N.C. 656, 24 S.E.2d 642; Clark v. 
Henrietta Mills, 219 N.C. 1, 12 S.E.2d 682; Teachey v. Gurley, 214 
N.C. 288, 199 S.E. 83. As was recently stated by the Supreme Court 
of North Carolina in Creech v. Creech, supra, at page 663 of 222 
N.C. at page 647 of 24 S.E.2d: “On the question of laches, the tendency 
is to measure laches by pertinent statutes of limitations wherever the 
latter is applicable to the situation and not to regard the delay of the 
actor to assert the right within that period effective as estoppel, unless 
upon special intervening facts demanding that exceptional relief.” 

The defendant has made no showing that he has been substantially 
prejudiced by the delay of the plaintiffs. He makes the general alle- 
gation that the delay has rendered it difficult for him to procure wit- 
nesses and marshall evidence in his defense; but he does not show what 
specific defense he has been deprived of by the delay. Nor has he 
been injured by the loss of the notes if the loss may be assumed to 
have been caused by the delay, because he is fully protected by the in- 
demnity bond required of the plaintiffs. 

Affirmed. 





THE BANKING LAW JOURNAL 213 


County Not Compelled to Allocate Deposit Funds 
Between Applying Banks 


Leflore Bank & Trust Co. v. Leflore County, Supreme Court of Mississippi, 
32 So. Rep. (2d) 744 


Where statute governing the subject of appointment of county 
depositors provided that the board of supervisors may allocate said 
funds to each bank offering to qualify as nearly as practical in pro- 
portion to their respective capital accounts, it was held that the 
word “may” did not have a mandatory meaning so as to require 
the county to divide funds between applying banks which were both 
qualified as county depositories. 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by the Leflore Bank & Trust Company against Leflore 
County and others to compel defendants to divide county funds between 
plaintiff and another bank which had been selected as sole depository. 
Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Alfred Stoner, of Greenwood, for appellant. 

Means Johnston and Bell & McBee, all of Greenwood, for appellees. 


Griffith, J—For the year 1947, appellant bank and the Bank of 
Greenwood, both in every way qualified, applied to the board of su- 
pervisors of Leflore County for appointment as county depositories un- 
der the statutes governing the subject, both applications being in full 
compliance with the statutes. The board selected the Bank of Green- 
wood as the sole depository, whereupon appellant bank instituted its 
action in mandamus contending that under Chap. 422, Laws 1946, it 
was obligatory on the board to divide the funds between the banks. 

Chap. 422, Laws 1946, is amendatory of Sec. 9144, Code 1942. The 
latter section, as regards the provision here directly involved, reads 
as follows: “the board of supervisors shall have the right to designate 
which and how much of any one fund shall be kept on deposit in any 
one of the depositories, .. .” The provision as amended reads as fol- 
lows: “The board of supervisors may allocate said funds to each 
bank offering to qualify as nearly as practical in proportion to their 
respective capital accounts subject to taxation as shown on the tax 
roll of said county. ...” The sole question involved in the present 
appeal is whether the quoted word “may” is to be read as “shall.” 

It is the rule supported by the authorities in all jurisdictions that 
the word “may” should be construed as “must” or “shall” where pub- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §410. 
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lic interests or rights are to be affected, or where the public or private 
persons have rights de jure which can be protected only by such con- 
struction. The only public right to be protected here is the right to have 
ample security for its public funds put up by a sound, solvent, con- 
venient and dependable bank. The record shows that the Bank of 
Greenwood is such a bank, and that it has deposited ample securities in 
all respects as required by statute. 

Inasmuch then as the public interest have been fully protected, 
we turn to the inquiry whether there is any private person with rights 
de jure to be protected, and which cannot be so protected unless 
the word “may” is construed as “shall.” The only private interest 
here involved is the interest of the other bank, the Leflore Bank & Trust 
Company. Its interest is not one resting in the common law, but if any 
it is derivative solely from the statute. If the word “may” in the statute 
is permissive and not mandatory, then the Leflore Bank has no right de 
jure, wherefore such a right can be created only by construing “may” 
as meaning “shall.” The authorities are without dissent, so far as we 
have found, that the word “may” is never construed as “shall” for 
the purpose of creating a right. If such were done, “may” would always 
mean “shall,” when the action of any public board or administrative 
body is involved and discretion would disappear. See the cases collected 
under Note 8, 53 C.J., Statutes, Sec. 635, at p. 1085. 

There is the further rule that in appropriate cases the courts are 
permitted to give a mandatory meaning to the word “may” when 
so to do will effect justice or will prevent injustice. Appellant says that 
it ought to have the protection of that rule, it being undisputed that 
appellant bank is sound, solvent, well managed, has offered security 
equally as good as the other bank, and along with the other bank is a 
large taxpayer. 

No other experience in commercial life is more common, perhaps, 
than that wherein one house or one person offering services or goods 
is preferred over and among others who have made, or make, offers 
equal in merit. Depositors in banks make such preferences, as does 
appellant bank itself, in placing its hundreds of thousands of dollars 
on deposit in the exchange centers of the country. There is no injustice 
in all this in the sense in which that term is used in the stated rule. What 
others in business may do, the county in its authorized business affairs 
is free also to do unless otherwise commanded by law. Therefore, the 
argument does not advance the inquiry, for it brings us back to the 
point of beginning—has the county been commanded by law to do other- 
wise than it did? 

Appellant invokes the rule of construction that when the Court can 
see that the real purpose and intention of the Legislature was to give 
to the word “may” a mandatory meaning, the Court should so construe 
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it. Gandy v. Public Service Corp., 163 Miss. 187, 140 So. 687. Inas- 
much, however, as the word “may” is primarily and ordinarily a per- 
missive term and not peremptory or mandatory, the Court must not 
be in any real doubt that the Legislature did intend it in the mandatory 
sense, else the Court would have no legitimate authority to take it out 
of its primary or ordinary sense. “Permissive, directory or enabling 
language of a statute is presumed to be used in its ordinary sense, 
unless it would manifestly defeat the object of the provision. The in- 
terpretation of permissive terminology as mandatory may be made only 
where the context or subject matter compels such construction, or 
where it is necessary to give effect to the clear policy and intention 
of the legislature.” 50 Am.Jur.,Statutes, Sec. 31, p. 53; State v. County 
School Board, 181 Miss. 818, 828, 829, 181 So. 313. 

The quoted language upon the point at issue, as used both in the 
original and the amended statute, is so awkward that we cannot tell 
with confidence what was meant by it, either when taken alone or with 
all the provisions of the statute in pari materia, and hence we are with- 
out authority to convert the permissive term there used into a sense 
which would make it mandatory. 

Affirmed. 


Joint Bank Account With Right of Survivorship 
In re Jagodzinski, Supreme Court, 74 N. Y. Supp. (2d) 628 


Where there was no competent evidence sufficient to rebut the 
presumption that mother, at the time she established a joint account 
in commercial bank, intended to create a joint account including 
rights of survivorship with her daughter, it was held that the estate 
of deceased mother had no interest in money remaining at her death 
in joint account. 


Appeal from Surrogate’s Court, Erie County; Vandermeulen, Sur- 
rogate. ; 

Proceeding in the matter of the application of Walter Jagodzinski, as 
administrator of the goods, chattels and credits of Franciszka Jagod- 
zinska, deceased, to discover certain property of deceased allegedly with- 
held. From a decree of the Surrogates’ Court, 52 N.Y.S.2d 341, ad- 
judging decedent’s estate to be entitled to possession of $2,839.66 in 
the possession of Lottie Drzyzga and directing that such sum be paid 
over to the estate with accumulated interest, Lottie Drzyzga appeals. 

Decree modified and as modified affirmed. 

Before Harris, McCurn, Larkin, and Love, JJ. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $459, 
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Samuel M. Fleischman, of Buffalo, for respondent-appellant, Lottie 
Drzyzga. 

Louis Pelowski, of Buffalo (Francis J. Janik, of Buffalo, of counsel) , 
for petitioner-respondent Walter Jagodzinski. 

McCURN, J.—The administrator of Franciszka Jagodzinska, de- 
ceased, instituted a discovery proceeding to determine among other 
things his right as administrator to the ownership and possession of 
moneys on deposit in the joint names of Franciszka Jagodzinska and 
Lottie Drzyzga, a daughter of said deceased, in the Marine Trust Com- 
pany of Buffalo, New York. It appears from the record that in January, 
1926, Mrs. Jagodzinska opened an account in her own name in the same 
bank or its predecessor and that on October 19, 1939 she appeared at the 
bank in company with her daughter Lottie Drzyzga and arranged to 
transfer the account to one entitled “Franciszka Jagodzinska and Lottie 
Drzyzga to be paid to either or the survivor of them.” The new account 
was opened in the sum of $3,167.68. The form of the account remained 
unchanged and at the time of Mrs. Jagodzinska’s death on December 
$1, 1943 there was $2,839.66 on deposit in it. The Surrogate decided 
that such moneys were the property of the estate and a decree was en- 
tered accordingly. 

When such an account is established in accordance with the provi- 
sions of the Banking Law, § 134, subd. 3; § 239, subd. 3, a presumption 
arises that the depositors named intended to become joint owners of the 
deposit with all the incidents attached to such ownership, including the 
vesting of title in the survivor. When the depository is a savings bank 
the statute by its terms makes conclusive the presumption in favor of 
the survivor in respect to any moneys left in the account. Banking 
Law, § 239, subd. 3; Moskowitz v. Marrow, 251 N.Y. 380, 167 N.E. 506, 
66 A.L.R. 870; Matter of Porianda’s Estate, 256 N.Y. 423, 176 N.E. 826; 
Matter of Juedel’s Will, 280 N.Y. 37, 19 N.E.2d 671. When as in this 
case the depository is a commercial bank the presumption in favor 
of the survivor is a rebuttable presumption. See Banking Law § 134, 
subd. 3; Havens v. Havens, 126 Misc. 155, 213 N.Y.S. 230, affirmed 
215 App.Div. 756, 213 N.Y.S. 818; Clary v. Fitzgerald, 155 App.Div. 
659, 140 N.YS. 536, affirmed 213 N.Y. 696, 107 N.E. 1075; Hornsby v. 
Estate of Hickmott, 256 App.Div. 1047, 10 N.Y.S.2d 918. The parties 
here all agree and the court has likewise found that the account is in 
statutory form and a rebuttable presumption that appellant became 
the sole owner of the fund upon her mother’s death results. 

Since the presumption continues until it is overcome by com- 
petent proof of facts to the contrary, obviously the burden of rebutting 
the presumption is upon the administrator. See Havens v. Havens, 126 
Misc. 155, 170, 218 N.Y.S. 230, 242. Matter of McCarthy’s Estate, 
164 Misc. 719, 299 N.Y.S. 715, cited in support of the decree appealed 
from is not an authority to the contrary. There, it appeared that there 
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was no conscious acquiescence by the deceased in the form of the de- 
posit and the court applied common-law rules to determine whether 
a gift of the bank book or the money represented thereby was made 
by the deceased. Compare Matter of Fenelon’s Estate, 262 N.Y. 57 
186 N.E. 201, with Matter of Fenelon’s Estate, 262 N.Y. 308, 186 
N.E. 794. To destroy the presumption there must be competent evi- 
dence that no joint tenancy was originally intended or created. Matter 
of Porianda’s Estate, 256 N. Y. 423, 426, 176 N. E. 826, 827. 

A daughter-in-law of the deceased testified that she happened to be 
in the bank on October 19, 1939 the day the joint account was estab- 
lished and saw the deceased there and asked her what she was doing 
and that the deceased replied “I don’t feel good but Lottie said to get 
some money out of the bank in case I was sick.” The bank records do 
not show that she withdrew any money from the bank on that day but 
on the contrary show that she deposited $500. The inference if any 
from that conversation would seem to be that she didn’t want the daugh- 
ter-in-law to know the real purpose of her visit to the bank. Certainly 
there is no basis in the conversation for an inference as to her intent in 
opening the joint account. 

The fact that the bank book remained in the possession of the 
mother and that the daughter never drew any money from the account 
for her individual use is not inconsistent with an intent to create a joint 
account including survivorship. 

There was testimony to the effect that on occasions subsequent 
to the date of the deposit in question her children and on one occasion 
her grandson had suggested that she make a will and on each occasion 
she had replied in substance that she didn’t like wills; that everyone 
would get an equal share; that “one isn’t any better than the other, they 
are all my children.” Such statements made by the deceased after the 
account was established and not in the presence of appellant are in the 
nature of hearsay declarations incompetent against the appellant and 
not available to “shatter the presumption that a title was intended.” 
Marrow v. Moskowitz, 255 N.Y. 219, 222, 174 N.E. 460, 461; Mos- 
kowitz v. Marrow, 251 N.Y. 400, 167 N.E. 513, 66 A.L.R. 870; Tierney v. 
Fitzpatrick, 195 N.Y. 433, 434, 435, 88 N.E. 750, 751; Mabie v. Bailey, 
95 N.Y. 206, 211. 

The administrator introduced evidence to the effect that in Oc- 
tober 1939 the deceased was not feeling well, was suffering from vari- 
cose veins and had difficulty in walking and she was also suffering from 
kidney trouble, for the purpose of creating an inference that the account 
was placed in joint control with the daughter as a matter of convenience 
so that the daughter might go to the bank for her and obtain funds 
when needed. While the mother’s ill health might have been a cor- 
roborating circumstance, if there had been other evidence to show that 
her intent in opening the account was contrary to the presumption, still 
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in the absence of any such other evidence her disabilities were not im- 
portant. Marrow v. Moskowitz, 255 N.Y. 219, 222, 174 N.E. 460, 461. 

The attorney who procured the appointment of the administrator 
testified that on the return day of the citation the sons and daughters 
were present in Surrogate’s Court and there was difficulty in reaching 
an agreement as to who would be the administrator. He testified that 
after the matter was concluded he talked with Lottie Drzyzga, the 
appellant, in the corridor outside of the court room and told her that 
he understood that she had funds belonging to the estate, to which she 
answered that she had funds at the bank “and got them from her mother 
for the purpose of distribution but in view of what happened in court 
she would take her time and distribute this money whenever she felt 
like it and in any manner she felt like.” She said “she had money but 
the money was left by her mother for her to divide between the chil- 
dren.” Appellant denied making such statements, but in any event, 
the testimony does not tend to destroy the presumption of title in the 
survivor. If there was any agreement between the appellant and her 
deceased mother which imposed a trust for the benefit of her brothers 
and sisters upon the moneys which appellant took as survivor that would 
not destroy her rights as survivor or let the estate in for the fund. No 
such claim against the appellant on the part of the brothers and sisters 
or any of them is asserted here. In any event it would not affect the 
administration of the estate and is not in issue in this discovery pro- 
ceeding. The only issue for determination here is whether the estate 
is entitled to the fund. Surrogate’s Court Act, § 205; Matter of Kras- 
nofsky’s Estate, 157 Misc. 759, 760, 284 N.Y.S. 738, 739; Matter of 
Brennan’s Estate, 129 Misc. 283, 221 N.Y.S. 462; see also Warren’s 
Heaton on Surrogates Courts, 6th Ed., Vol. 3, Sec. 235, Par. 3, Subd. c. 


We find in the record no competent evidence sufficient to rebut the 
presumption that Franciszka Jagodzinska, at the time she established 
the account in question, intended to create a joint account including 
rights of survivorship with her daughter Lottie Drzyzga, this appellant. 

-The administrator introduced in evidence the signature card pro- 
duced at the hearing by an employee of the bank. Printed upon the 
face of the signature card and executed by both the deceased and her 
daughter at the time of the deposit is an express declaration of their 


intention in making the deposit. Such declaration reads in part as 
follows: 


“We declare that we are the joint owners of the money this day de- 
posited in said account and that any future deposits made by either of 
us in said account or any interest accrued or credited thereon shall be 
and is our joint property; either one of us, before or after the death of 
the other, may sign checks, receipts or orders on said account, whether 
drawn to the individual order of the signer or otherwise, and receive 
the whole or any part of said moneys before or after the death of the 
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other, and we hereby authorize and empower you to make payment of 
all or any part of said moneys on the signature of either of us and hereby 
acquit you for any and all payments so made; at the death of either of 
us, the survivor shall take absolute and single ownership of the balance 
then due the account... . 
Authorized Signature 
Franciszka Jagodzinska 
Lottie Drzyzga 
Joint Interest Account.” (Emphasis supplied). 


Such declaration made by the deceased contemporaneously with de- 
positing the money is competent evidence against the administrator as 
to the intent of the deceased entirely apart from the presumption flowing 
from the form of the deposit. Von Sachs v. Kretz, 72 N. Y. 548, 555; 
People v. Storrs, 207 N.Y. 147, 161, 100 N.E. 730, 734, 45 L.R.A., N._ 
S., 860, Ann.Cas.1914C, 196. Upwards of four years elapsed between 
the time she established the bank account and her death. She had pos- 
session of the bank book and could easily have effected a change had 
she so desired. 

We conclude that the estate has no interest in the money left in 
the joint account on the death of Mrs. Jagodzinska. 

The order appealed from in so far as it adjudges that the adminis- 
trator has title to and the right to possession of the said sum of $2,839.66 
left in the joint account should be reversed and the petition should be 
dismissed in so far as it relates to such money. The order should be 
so modified and as modified affirmed without costs. 

Decree modified on the facts in accordance with the opinion and as 
modified affirmed, without costs of this — to any party. Findings of 
fact made. All concur. 


Proof Necessary to Establish Instrument Obtained 
by Fraud 


United States v. Katz, U. S. District Court, Minnesota, 74 Fed. Supp. 89 


Under Minnesota statute, no person, nor the heirs or personal 
representatives of any person, whose signature is obtained to any 
bill of exchange, promissory note, or other paper negotiable under 
the law merchant, shall be held liable thereon if it be made to ap- 
pear that the signature was obtained by fraudulent representation, 
trick, or artifice as to the nature and terms of the contract so 
signed, that at the time of signing he did not believe it to 
be a bill of exchange, promissory note, or other paper negotiable 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 3598. 
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under the law merchant, and that he was not guilty of negligence 
in signing such paper without knowledge of its terms. 


It was held in the instant case that the defendants must sus- 
tain all three elements mentioned above in order to come within the 
purview of the statute. The court found that there was a complete 
absence of any showing that there was any fraud, trick, or artifice as 
to the obligation which the defendants were assuming; consequently, 
they were not relieved of liability as makers to the holder in due 
course of note which they signed. 


Action on note by the United States of America against Reuben Katz 
and Jennie F. Katz. On plaintiff’s motion for order striking the answer 
of defendants as not presenting an issue for trial. 

Decision in accordance with opinion. 

Victor E. Anderson, U. S. Atty., and Clifford F. Hansen, Asst. U. S. 
Atty., both of St. Paul, Minn., for plaintiff. 

Joseph L. Nathanson, of Minneapolis, Minn., for defendants. 


NORDBYE, D.J.—The motion is based on certain supporting affi- 
davits, and in addition on the testimony of the defendants, Reuben and 
Jennie F. Katz. It seems fair to find that, from the showing made on 
this motion, the Court has before it all of the evidence that would be 
adduced in support of defendants’ defense, except as hereinafter stated. 

At the hearing it was conceded that defendants signed Exhibit 1, 
Credit Statement and Application for an F.H.A. loan; Exhibit 2, Appli- 
cation for Exemption from Regulation W (Remodeling or Rehabilitation 
Which Will Supply or Maintain Housing in Private War Housing 
Priority Localities) ; and Exhibit 3, the promissory note in the amount 
of $1,794.83 dated September 17, 1943, and payable in 36 monthly 
installments, which note is the subject of this suit. Defendants con- 
tend, however, that all these documents were signed in blank in con- 
nection with the procurement of a new furnace and oil burner for their 
residence at 3922 Fortieth Avenue, North Minneapolis. They testi- 
fied that they knew that they were applying for an F.H.A. on monthly 
payments; that they knew that they were asking for credit for a 
period of 36 months to pay the sum of $1,561.00, the purchase price of 
the furnace and oil burner. Interest and insurance brought the obliga- 
tion up to $1,794.83, the amount sued for herein. The furnace company 
arranged for the signing of the documents, and while defendants insist 
that all of these documents were in blank when signed, they do 
not state that there was any fraudulent representation, trick, or artifice 
as to the nature of the documents signed. They do contend that all 
they were told was that it was necessary to sign these documents in 
order to obtain priority for the furnace and oil heater and to obtain the 
F.H.A. loan. Such representations were true. They do contend that 
they did not know that they were signing a promissory note as such, 
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but they do admit that they knew they were obligating themselves to 
pay in installments the purchase price of the furnace and oil burner, 
including the carrying charge. In fact, Reuben Katz testified as follows: 


“Q. You knew, did you not, that this loan for the boiler was going 
through the Northwestern National Bank? A. Yes, sir. 

“Q. And you knew it was to be given—you knew that the amount 
of the loan was for $1,561.00? A. Yes, sir. 

“Q. And you knew it was to be given—the loan was to be given 
in payment of the new furnace which you were having installed? A. It 
wasn’t exactly a loan. It was an F.H.A. monthly payment contract, 
was all we ever discussed. 

“Q. You understood you were making an application for a loan? 
A. Under that contract, yes, sir.” 


Mrs. Katz testified: 


“Q. What exactly were you told these instruments were? A. Well, 
I asked him and he said, “They were nothing but priorities and then 
the F.H.A. loan, monthly payments,’ and that is all he said. Priorities 
on the furnace and all that.” 


It does appear that there may have been fraudulent representations 
regarding the need for a new furnace and the condition of the old one. 
Apparently the representative of the furnace company only installed 
the boiler and never did install the oil burner. But the showing unques- 
tionably establishes that the Northwestern National Bank knew of no 
existing equities or defenses to the note when the furnace company 
took the note to the bank and received the sum of $1,561 on September 
20, 1943, which was the then value of the note. And moreover, it is 
undisputed that the United States had no notice of any equity or de- 
fenses to the note when in May, 1944, after default in the payments by 
the defendants, it paid to the Northwestern National Bank $1,604.64, 
the then value of the note. It is not disputed that plaintiff is the holder 
in due course for value, but defendants rely on Minnesota Statutes of 
1945, and M.S.A. Section 334.12, which reads as follows: 


“Instrument obtained by fraud. No person, nor the heirs or personal 
representatives of any person, whose signature is obtained to any bill 
of exchange, promissory note, or other paper negotiable under the law 
merchant, shall be held liable thereon if it be made to appear that the 
signature was obtained by fraudulent representation, trick, or artifice 
as to the nature and terms of the contract so signed, that at the time of 
signing he did not believe it to be a bill of exchange, promissory note, or 
other paper negotiable under the law merchant, and that he was not 
guilty of negligence in signing such paper without knowledge of its 
terms. The question of negligence in any suit on such contract shall in 
all cases be one of fact for the jury, and the person sought to be charged 
thereon shall be entitled to have the question of his negligence submitted 
to a jury.” 
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But that statute will not avail defendants under the showing herein. 
In order to come within the purview of that statute, there must be 
fraudulent representation, trick, or artifice as to the nature or terms of 
the contract signed. There is a complete absence of any showing that 
there was any fraud, trick, or artifice as to the obligation which the 
defendants were assuming in signing these documents. Accepting their 
testimony that they were signed in blank, they knew that they were 
asking for an F.H.A. loan and obligating themselves to pay the amount 
of the loan in installments. The representative of the furnace company 
made no fraudulent representation in that regard. The fraud of the 
furnace company as to the condition of the old furnace and need for a 
new one, and their apparent wrongdoing in failing to furnish the oil 
burner, does not constitute a trick or artifice or fraud within the scope or 
meaning of the above statute. Under the National Housing Act, 12 
US.C.A. § 1701 et seq., certain financial institutions were designated as 
agencies for making loans, which were insured by the United States of 
America. When the furnace company represented that the papers to be 
signed were in connection with the procurement of an F. H. A. loan, such 
representations were true, and the only way an F.H.A. loan could be pro- 
cured would be to proceed as the furnace company did. Certainly, 
under these circumstances, and in light of the showing, the contention 
that there was fraud, trick, or artifice as to the nature and terms of the 
contract, is utterly devoid of any proof. In fact, the testimony of the 
defendants themselves unmistakably negates any such contention. 


Under the statute, Section 334.12, if there is no fraud, trick, or arti- 
fice as to the nature or terms of the contract so signed, the other ele- 
ments of the statute which must be established become immaterial. 
Therefore, we are not concerned with whether defendants did not be- 
lieve the document to be a promissory note, nor are we concerned with 
whether the defendants were negligent in signing the papers. In other 
words, defendants must sustain all three elements: (1) That their 
signatures were obtained by fraudulent representation, trick, or artifice 
as to the nature and terms of the contract so signed; (2) that they did 
not believe the document to be a promissory note; and (3) that they 
were not guilty of negligence in signing such paper without knowledge 
of its terms. Heller v. Cuddy, 172 Minn. 126, 214 N.W. 924. 

There being no issue as to the liability of the defendants on the 
note in the hands of the United States Government, that issue will be, 
and hereby is, stricken from the defense. The only remaining issue 
is the extent of the lien on the premises under the Constitution of the 
State of Minnesota, and that question depends upon the value of the 
improvements. Plaintiff recognizes that that issue is a matter for 
judicial determination and must await proof at the trial. An excep- 
tion is allowed to the defendants. 
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Computation of Interest on Promissory Note 


Lea v. American National Bank of Pryor Creek, Supreme Court of 
Oklahoma, 186 Pac. Rep. (2d) 321 


Where the verdict of the jury is for plaintiff in the amount of 
the principal of a promissory note which specifically provides for 
interest thereon at a definite rate from a definite date, and for ten 
per cent of total amount as attorney fees, it is the duty of the trial 
court to make the computation and to add the interest and at- 
torney fees, so found, to the sum found in the verdict. 


Action by the American National Bank of Pryor Creek against 
Beatrice Lea, administratrix of the estate of K. C. Billings, deceased, 
on a disallowed claim against the estate for foreclosure of a chattel 
mortgage and damages for depreciation of the mortgaged property. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


John R. Woodward, of Tulsa, and Ernest R. Brown, of Pryor, for 
plaintiff in error. 
R. A. Wilkerson, of Pryor, for defendant in error. 


DAVISON, V.C.J.—This is an action by the American National 
Bank of Pryor Creek, Oklahoma, a corporation, as plaintiff, upon a 
claim against the estate of K. C. Billings, deceased, which had been 
disallowed by the defendant, Beatrice Lea, administratrix of said es- 
tate, for foreclosure of a chattel mortgage, and for damages because 
of depreciation of the mortgaged property resulting from the de- 
fendant’s improper care thereof. 

After the death of K. C. Billings on Sept. 1, 1945, and after the ap- 
pointment of the defendant herein as administratrix of said estate, plain- 
tiff filed a claim with her for the payment of two promissory notes; one 
in the principal amount of $76.00 dated August 29, 1945, and one in the 
principal amount of $8,017.00 dated September 1, 1945, each of the same 
bearing interest at the rate of 10 per cent per annum after maturity 
with attorney fees of 10 per cent of the amount unpaid. The latter note 
was secured by chattel mortgage embracing among other things certain 
livestock and, in said mortgage, was contained an assignment of an in- 
surance policy on the life of the mortgagor. 

The claim was disallowed and this action filed. The petition is sub- 
divided into four causes of action, namely: first cause of action for the 
amount due under both of the above promissory notes with interest and 
attorney fees; second cause of action for foreclosure of the above chat- 
tel mortgage; third cause of action for $1,000.00 damages to mortgaged 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §742. 
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property because of defendant’s failure to properly care for and feed 
the same; and fourth cause of action for the application of the proceeds 
of the above life insurance policy to the payment of plaintiff’s said debt. 

The defendant filed a motion to separately state and number the 
causes of action based on the two separate promissory notes; a motion 
to strike the cause of action for damages; a motion to make more definite 
and certain by attaching a copy of the life insurance policy and by alleg- 
ing whether or not there was a compliance with the terms thereof in the 
assignment; a general demurrer and a special demurrer for misjoinder 
of causes of action because of the inclusion of the claim for damages. 

These motions and demurrer were overruled, and answer was filed 
containing a general denial and the affirmative allegations that the notes 
and mortgages were not signed by decedent, and if they bore his pur- 
ported signature, it was a forgery. That, if the notes and mortgage 
were signed by decedent, they were signed in blank and the plaintiff 
filled them in without authority and without any consideration passing 
to the decedent. That it was customary for plaintiff to have its cus- 
tomers sign such blank notes in anticipation of future overdrafts and 
in payment of accumulated indebtedness which was later computed and 
the notes completed as to amount. 

By agreement the mortgaged property was sold and the proceeds of 
the life insurance policy were, with the amount derived from said sale, im- 
pounded to await the action of the court. This eliminated the causes 
of action designated two and four in the petition. 

A trial was had to a jury resulting in the following verdict: “We, the 
jury, empaneled and sworn in the above entitled cause, do upon our 
oaths find for the plaintiff, and fix the amount of its recovery at $8,017.- 
00.” In reply to special interrogatories, the jury found that the notes 
and mortgage were executed by deceased and delivered to plaintiff. 
Judgment was rendered upon the verdict for the above amount and for 
interest and attorney fees as provided in the note and mortgage. From 
this judgment the defendant has appealed. 

The first three propositions presented by appellant assail the action 
of the trial court in overruling the motions and demurrer. The verdict 
of the jury was in favor of the defendant upon the two causes of action 
allegedly improperly joined, which constituted the foundation of these 
pleadings. There are only a few reported cases, none of them recent, 
dealing with such a situation. All of them are in accord and support 
the rule originally announced by the English Court in the case of Kightly 
v. Birch, 2 M. & S. 533, 105 Eng.Reprint 480, as follows: “If there be a 
misjoiner of counts, and a verdict for the plaintiff on the counts well 
joined, and for the defendant on the others, the misjoinder is not a cause 
for arresting the judgment.” Thus, any error in the ruling of the trial 
court upon the motions and demurrer was, at most, harmless. 
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The defendant next complains of the rejection of the testimony of 
two witnesses to the effect that they had each signed notes in blank to 
the plaintiff with the understanding the amount was to be filled in later, 
but on some occasions the wrong amount was inserted. No proof was 
offered to connect these transactions, in any manner, with the ones here 
involved, nor that decedent signed these notes in blank. In Clagget v. 
Hampton et al., 94 Okl. 252, 221 P. 707, 709, this court said: “...A 
charge of fraud in a particular transaction cannot be proved by evidence 
of other and independent frauds of the party charged, although in a 
similar transaction unless it appears that there is such a connection be- 
tween the transactions as to authorize the inference that the frauds are 
both parts of a general scheme or purpose to defraud... .” 

Plaintiff proved all the essentials of its case by one witness and 
rested. Defendant now contends that most of plaintiff’s testimony 
was introduced in rebuttal which was improper. This proposition needs 
little discussion when considered in the light of the fact that all de- 
fenses seriously urged were affirmative and, after plaintiff had proved 
the execution and delivery of the notes and mortgage, the burden of 
proof rested on the defendant. In rebuttal, then, the plaintiff could 
introduce such evidence as was deemed necessary to overcome the 
proof of defendant on affirmative allegations. As was said in Melton v. 
Schulte, 194 Okl. 639, 154 P.2d 90: “Either party is entitled to introduce 
evidence to rebut that of his adversary, and, where a party offers relevant 
testimony in rebuttal, even though it might properly have been offered 
in support of his case in chief it is not error to admit it, unless an abuse 
of judicial discretion is shown.” See also, Tancred et al. v. Holuby et al., 
124 Okl. 97, 254 P. 75. 


The five succeeding assignments of error raise the propriety of the 
giving of one instruction and the refusal to give four others requested 
by defendant. The one given, to which objection was taken, and one 
of those requested and refused, deal with the execution of the $76.00 note 
upon which plaintiff did not recover. Defendant has no reason to com- 
plain of instructions given or refused upon an issue found in her favor by 
the jury. The other requested instructions, in so far as they were ap- 
plicable or necessary, were given in substance. In the case of Melton v. 
Schulte, supra, the universally adopted rule of law is reiterated: “It 
is not error to refuse to submit instructions to the jury where the in- 
structions given reasonably and fairly present the issue in said cause.” 

The final point raised is that the trial court was in error in rendering 
judgment for plaintiff for interest and attorney fees over and above the 
amount of the verdict. It can be clearly seen from the verdict that 
the jury found for the plaintiff upon the promissory note in the princi- 
pal amount of $8.017.00 which specifically provides for interest and at- 
torney fees. The trial court was not only authorized to include attorney 
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fees in the judgment but it was his duty to do so and had he failed, the 
duty would have devolved upon this court. Hope v. Gordon, 174 Okl. 
368, 50 P.2d 669. As to the inclusion of interest, the law is equally well 
settled: “. . . It is clear from the verdict that the jury did not allow 
any interest, and it is also clearly ascertainable from the uncontroverted 
facts the date from which interest should be allowed. Since the rate of 
interest is fixed in the note, the court should have made the computation 
and added the interest to the sum found in the verdict and the judg- 
ment should have been for the aggregate amount... .” Wallingford 
et al. v. Alcorn, 75 Okl. 295, 183 P. 726, 728. 

The cause was fairly tried and presented to a jury under proper in- 
structions and the judgment rendered is in conformity with the verdict 
which is amply supported by the evidence. Under such circumstances 
the judgment will not be disturbed by this court on appeal. 

The judgment is affirmed. 


Signature on Joint Stock Certificate Constituted 
an Endorsement Under Statute 


Gugle v. Gugle, Probate Court of Franklin County, Ohio 
15 N. E. Rep. (2d) 809 


Where signature of joint tenant of stock certificate appeared on 
the back of the certificate, it was held that the signature constituted 
an endorsement under statute; the certificate ceased to be a joint 
instrument when joint tenant placed her name on the back thereof 
and inasmuch as it was in the physical possession of other joint 
tenant at the time of latter’s death, its possessions and ownership 
passes to her personal representative as administrator, and becomes - 
a part of her estate and should be administered thereunder. 


‘Action by George L. Gugle, Administrator of the estate of Zoa B. 
Gugle, deceased, against George L. Gugle, and others for declaratory 
judgment as to the ownership of shares. : 

Order in accordance with opinion. 

Richard C. Addison, of Columbus, for George L. Gugle, individually 
and as Administrator of the Estate of Zoa B. Gugle, deceased. 

Paul B. Warnick, of Columbus, for Fred B. Gugle. 

Collis Gundy Lane and James G. Kahle, both of Columbus, for Anne 
C. Gugle. 


McCLELLAND, J.—This matter comes before the Court on the 
application of George L. Gugle as Administrator of the Estate of Zoa 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §674. 
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B. Gugle, deceased, for a declaratory judgment as to the ownership of. 
shares of The Ohio Finance Company evidenced by certificates therefor 
issued by said Company, the answer of Fred B. Gugle, the answer of 
Anne C. Gugle and the answer of Richard Huggard as Guardian ad 
litem for Julienne Gugle, John T. Gugle and George L. Gugle III, 
minors and children of George Gugle, deceased. 

At the hearing of this matter no testimony was taken but counsel 
agreed to the following as a statement of facts which the Court might 
consider in determination of this matter. 

Zoa B. Gugle died on September 28, 1946, having in her possession 
a so-called strong box, in which were found two certificates, one certifi- 
cate No. COG 5280 issued by The Ohio Finance Company on September 
24, 1942, for 50 shares of the common stock without par value, in the 
name of Zoa B. Gugle and Anne Gugle as joint tenants with right of sur- 
vivorship and not as tenants in common, and another certificate No. 
CCC 1803 issued by The Ohio Finance Company on November 12, 1943, 
for 100 shares of the common stock without par value in the name of 
Zoa B. Gugle and Anne C. Gugle as joint tenants with right of survivor- 
ship and not as tenants in common. It was further agreed that Anne C. 
Gugle paid no consideration for said shares but that the entire consider- 
ation for same was paid by Zoa B. Gugle. 

On the back of each one of said certificates was the name of Anne C. 
Gugle placed there by herself. No other wording appears on the back of 
either of said certificates. 

These certificates were found in a strong box in the home of the de- 
ceased subsequent to her death. It is further admitted that Zoa B. 
Gugle died intestate and that George L. Gugle is the duly appointed Ad- 
ministrator of her estate and brings this action as such. 

The statement of facts is entirely silent as to why Anne Gugle affixed 
her signature to the reverse side of said certificates. The sole and only 
question therefore is the effect of the placing of the signature of Anne 
Gugle on those certificates as hereinbefore set forth. 

Section 8623-30, G.C. contains the following language: “A joint 
estate with the incidents of a joint estate as at common law (includ- 
ing right of survivorship) may be created in shares by issuing the 
same to two or more persons as joint tenants, provided that the words 
‘as joint tenants’ are written after the names of such persons on the 
certificate.” 


It is therefore obvious that the certificates were issued in accordance 
with the provisions of the statute and the Court in this particular 
case deems it entirely immaterial as to whether or not Anne Gugle con- 
tributed anything toward the purchase of said shares. 

In our opinion the sole and only question now before the Court is 
the effect of the so-called indorsement by Anne Gugle. 
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Section 8673-20, G.C. contains the following language: “A certificate 
is indorsed when an assignment or a power of attorney to sell, assign, 
or transfer the certificate or the shares represented thereby is written 
on the certificate and signed by the person appearing by the certificate 
to be the owner of the shares represented thereby, or when the signature 
of such person is written without more upon the back of the certificate. 
In any such cases a certificate is indorsed though it has not been 
delivered.” 

It is the opinion of the Court that that act by Anne Gugle con- 
stitutes an indorsement under the terms of the statute. The record is 
entirely silent as to why the indorsement was made, and inasmuch as 
we have no evidence we feel that it is fair to indulge in the presumption 
that she intended by such indorsement to transfer her ownership to 
some other person; and inasmuch as Zoa B. Gugle was the only other 
person mentioned on the certificate, this Court must conclude that 
when the indorsement was placed thereon it was the intention of Anne 
Gugle to surrender her interest therein to Zoa B. Gugle. It therefore 
ceased to be a joint instrument when she placed her name on the back 
thereof, and inasmuch as it was in the physical possession of Zoa B. 
Gugle at the time of her death, its possession and ownership passes to 
her personal representative, George L. Gugle, as Administrator, and 
becomes a part of her estate and should be administered thereunder. 

An order may be drawn accordingly. 


Oral Agreement Held Merged in Note 


In re Dow’s Estate, District Court of Appeal, California, 
186 Pac. Rep. (2d) 977 


Where a note was made payable to mother and her three chil- 
dren, it was held that the estate of the mother was entitled to a one- 
fourth interest in the note, and any oral agreement to the contrary 
must be deemed to have merged in the final contract, i. e., the note, 
which speaks for itself. 


Appeal from Superior Court, Los Angeles County; Myron Westover, 
Judge. 

Proceeding in the matter of the estate of Susan S. Dow, deceased, 
wherein Bernice E. Brush filed a petition, opposed by George H. Dow 
and Illa Dow, for removal of executor and appointment of administra- 
tor with will annexed and for other relief. From an order, George H. 
Dow and Illa Dow appeal. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §628. 
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Order affirmed in part and reversed in part. 

John F. Poole, of Los Angeles, for appellants. 

Morton H. Eddy, of Pasadena (Vernon M. Brydolf, of Pasadena, 
of counsel), for respondent. 


YORK, P.J—Mrs. Susan Dow died November 26, 1944, and left 
surviving her three children, appellants George H. and Illa Dow, and 
respondent Bernice E. Brush. She executed a will on July 27, 1938, 
and two codicils dated June 5, 1939 and November 22, 1943, respectively. 
By the terms of the codicil testatrix left to appellants all her personal 
property, as well as the family home at 1801 Court Street, South Pasa- 
dena, together with its contents. 

Letters testamentary were issued to appellant George H. Dow on 
December 26, 1944, and on June 20, 1945, respondent Bernice E. Brush 
filed a contest to the probate of the two codicils, which never came to 
trial and was later dismissed. On October 25, 1945, respondent Brush 
petitioned the court for the removal of the executor for alleged illegal 
acts, and for other relief, to which appellants directed an answer. Be- 
fore the matter was heard, the executor, resigned and rendered his 
account, to which respondent filed objections. In the meantime, Citizens 
National Trust & Savings Bank was appointed administrator of the 
estate. 

In his inventory, George H. Dow, as executor, listed as assets of the 
estate of Susan S. Dow, deceased, the family home at 1801 Court Street, 
South Pasadena and certain of the contents; an equity of redemption 
in the Imperial Valley ranch; the Norwalk ranch, located in Los Angeles 
County; and a one-half interest in a $1,500 mortgage, Thompson to Dow. 

In his report and account dated March 9, 1946, George H. Dow, 
as executor, alleged that both the family home and the Imperial Valley 
ranch had been acquired in 1917 by testatrix, Susan S. Dow, and her 
predeceased husband, George Dow, as joint tenants with the right of 
survivorship and that title thereto vested in said testatrix at that date; 
that a $5,000 cash payment on the purchase price of the Norwalk 
ranch was the separate property of said testatrix, and that her estate 
was the owner of a $5,000 interest therein, in addition to a one-half in- 
terest in the remaining value over and above the said $5,000. 

In her exceptions to the report and account of the executor, respon- 
dent Brush alleged that the Norwalk Ranch was not an asset of tes- 
tatrix’ estate and that testatrix had only a life estate therein; further 
that she owned only a 4 interest in the $1,500 mortgage, Thompson 
to Dow. This claim is leased upon the will and decree of distribution 
in the estate of George Dow, the predeceased husband of testatrix. Said 
will devised a life estate to Susan Dow in “all of my estate,” she to have 
“the privilege and right to use the principal or corpus of my estate in 
addition to the income therefrom, as she may desire and need.” After 
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making various bequests to members of his family, said testator de- 
vised “all the rest, residue and remainder of my estate . . . upon the 
death of my wife” to his three children, to wit: appellants, George H. 
and Illa Dow, and respondent Bernice E. Brush, share and share alike. 
The widow, Susan S. Dow, as executrix of her husband’s estate filed an 
inventory in which she listed the Norwalk Ranch, a one-half interest in 
the family home, 1801 Court Street, South Pasadena, and a one-half 
interest in the Imperial Valley Ranch, as well as two other parcels 
of realty and certain personal property, not necessary to describe herein. 
The decree of distribution in the estate of George Dow, deceased, was 
made on July 21, 1924, and distributed the property listed i in the in- 
ventory in accordance with the terms of the will. 

The instant petition of respondent (for the removal of executor and 
appointment of administrator w.w.a., to strike inventory and executor’s 
account from the file, to disallow claim of Illa B. Dow for $2,491, to 
strike claims allowed by executor from the files and to compel occu- 
pants of estate property to pay rent) came on for hearing before the 
trial court sitting in probate, after which, on May 3, 1946, the order 
from which this appeal is prosecuted was entered, to-wit: 


(a) Disallowing the claim of $5,000 as the separate property of 
decedent Susan in the Norwalk ranch, because “deceased had only a 


life estate in said property” which “is not an asset of the Estate of 
Susan S. Dow.” 


(b) Overruling petitioner’s claim that deceased did not own the 
equity of redemption in the Imperial County ranch “as said property 
was held in joint tenancy by deceased and her late husband, George 
Dow.” 

(c) Denying petitioner’s exception to the claim of Illa B. Dow in the 
sum of $2,491. 

(d) Upholding petitioner’s claim that the estate had only a one- 
fourth interest in the Thompson note. 

(e) Granting petitioner’s demand to strike the inventory and exe- 
cutor’s account. 

(f) Decreeing that Illa and George H. Dow were chargeable with rent 
on the family home in the amount of one-sixth of $85 per month from 
November 6, 1944, in favor of respondent Brush. 

(g) Denying petitioner’s demand to strike claims already allowed by 
executor. 

(h) Ordering executor to include automobile in new inventory. 

(i) Decreeing with respect to the family home as follows: 

“As to the half interest in the home place, 1801 Court Street: 


While the deed to the home property created a joint tenancy and 
should have been so treated in that estate, apparently it was treated as 
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though it were community property or as though the husband and wife 
were owners as tenants in common and only his half interest was dis- 
posed of in his estate. The decree of distribution gives his half interest 
to Susan S. Dow for life with the remainder to the three children in 
equal shares, subject to several legacies. Her half interest she left by 
last codicil to George and Illa. They will thus receive five-sixths of the 
whole, the daughter Bernice Brush receiving one-sixth of the whole; and 
so she would be entitled to one-sixth of the $85.00 a month rental from 
the date of the death of her mother.” 


(j) Ordering executor to prepare and file a new inventory and a 
complete executor’s account “in harmony with this order.” 

Upon hearing appellant’s motion for a rehearing or a substitution 
of another and different order in place of the order of May 3, 1946, it 
was “ordered by the Court that the (minute) order of April 5, 1946, 
hereby be set aside and that the order of May 3, 1946 be sustained. 


Appellants urge that the $5,000 invested in the Norwalk Ranch was 
separate property of testatrix Susan S. Dow. As hereinbefore stated, 
under the decree of distribution in the estate of George Dow, a life 
estate in this property was devised to Susan with remainder over to the 
three children, share and share alike. The last will of Susan S. Dow 
is not before this court, and only portions of it are referred to in the 
briefs on appeal. However, no place in the record is mention made as 
to how this particular piece of property is disposed of by such will if at 
all; therefore it must be assumed, that said testatrix believed that she 
had only a life estate therein and that her three surviving children, 
George, Illa and Bernice, would take it in equal shares under the terms 
of the decree of distribution in her predeceased husband’s estate. As a 
result, it would be immaterial whether it was separate property or the 
community property of testatrix and her late husband. 

Appellants claim that a one-half interest in the Thompson note and 
mortgage is the property of the estate. This note was made payable 
to Susan S. Dow, George H. Dow, Illa.B. Dow and Bernice E. Brush; 
consequently the estate is entitled to a one-fourth interest therein only. 
Any oral agreement to the contrary must be deemed to have merged in 
the final contract, i. e., the note, which speaks for itself. 


It is undisputed that the family home at 1801 Court Street, South © 
Pasadena, was acquired by testatrix and her late husband as joint 
tenants with the right of survivorship in 1917 and that testatrix oc- 
cupied the premises until her death. While the will of her husband 
devised only his estate without specific description of any property, 
the decree of distribution in his estate distributed to testatrix a life estate 
in a one-half interest of the home place which was held in joint tenancy. 
As a matter of fact, the title to said property vested in testatrix by 
operation of law at the time of the original grant. Moreover, that 





232 THE BANKING LAW JOURNAL 


testatrix considered this particular piece of property as her separate 
property is fortified by the fact that she executed a codicil to her last 
will and testament and devised it to appellants. 

As stated in Zeigler v. Bonnnell, 52 Cal. App. 2d. 217, 219, 126 
P.2d 118, 119: “The right of survivorship is the chief characteristic 
that distinguishes a joint tenancy from other interests in property. 
The surviving joint tenant does not secure that right from the deceased 
joint tenant, but from the devise or conveyance by which the joint 
tenancy was first created. Green v. Skinner, 185 Cal. 435, 197 P. 60. 
While both joint tenants are alive each has a specialized form of a life 
estate, with what amounts to a contingent remainder in the fee, the 
contingency being dependent upon which joint tenant survives.” 

“The interest of a joint tenant, either in realty or personalty, ceases 
upon his death and the estate devolves upon the survivor or survivors 
by right of the grant and the fact of survival and not by descent; it is no 
part of the decedent’s estate. An unsevered joint tenancy is inconsistent 
moreover with any presumption of community property, and the laws of 
descent cannot justly be applied to the devolution of the title upon the 
survivor.” 11-A Cal. Jur. p. 455, sec. 330. See, also, Estate of Fritz, 
140, Cal.App. 487, 488, 35 P.2d 643 

In an annotated article in 5 Southern California Law Review 148, 
the following is quoted as a general rule with respect to joint tenancy 
property: “ ‘A last will of a deceased joint tenant does not sever a joint 
tenancy, for upon his death the right of survivorship immediately ac- 
crues, and as the devise can not take effect until after the death of the 
testator, there is nothing on which the will can attach.’ Moyse v. Gyles, 
2 Vern. 385 (Ch. 1891) .” 

In Estate of Fritz, 130 Cal.App. 725, 729, 730, 20 P.2d 361, 363, the 
testatrix during her lifetime created a joint tenancy in a bank deposit 
in favor of herself and one Muller, who was named executor of her will. 
The latter failed to include said deposit in his account, claiming that 
upon testatrix’ death the same vested in him as surviving joint tenant, 
despite the fact that testatrix inserted in her will the following provision: 


“My money standing in my name and the name of C. Alvin Muller 
is all my own but as Mr. C. Alvin Muller is my executor, I added his 
name to my Bank Book in the Bank of California on California St. near 
Sansome St. for his convenience so that he can pay all honest debts of 
my funeral, etc. Then he may keep the balance for his services.” 


The trial court’s judgment that Muller had no interest in the joint 
tenancy account was reversed on appeal, it being held that “where a 
person deposits money belonging to himself in a joint account in the 
name of himself and another, and signs a written agreement with that 
other constituting himself and the other joint tenants therein, in the 
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absence of fraud, undue influence, or mistake, a joint tenancy with 

right of survivorship is created, and that no evidence outside the writing” 
itself is admissible to explain or vary its effect.” Also, that “the state- 

ment of testatrix in her will that this money ‘is all my own,’ etc., cannot 

be considered to contradict the writing by which the joint tenancy 

was created... . It must be held under the authorities that the testatrix 

and appellant held this account in joint tenancy, and that upon the death 

of the testatrix it vested in appellant by right of survivorship.” 

Likewise, in the instant proceeding, both the Imperial County Ranch 
and the family home at 1801 Court Street, South Pasadena, vested in 
testatrix, Susan S. Dow, by right of survivorship. They never became 
a part of the estate of George Dow, deceased, and the court sitting in 
probate in that estate never acquired jurisdiction over them. As a re- 
sult, these two properties were the separate property of Susan S. Dow, 
duly became assets of her estate and the home place was effectively 
devised to appellants by the codicil to her last will. 

Appellants urge that the court erred in ordering them to pay rent 
to the estate for the use of the home place. 

Under section 581 of the Probate Code, an executor is entitled to 
possession of all real and personal property of the decedent “and to 
receive the rents, issues and profits thereof until the estate is settled 
or until delivered over by order of the court to the heirs, devisees or 
legatees .... After the time to file or present claims has expired, he is 
not entitled to recover the possession of any property of the estate from 
any heir who has succeeded to the property in his possession, or from 
any devisee or legatee to whom the property has been devised or be- 
queathed, . . . unless he proves that the same is necessary for the pay- 
ment of debts, or legacies, or of expenses of administration already ac- 
crued, or for distribution to some other heir, devisee or legatee en- 
titled thereto... .” 

In the instant litigation, the six month period for filing claims had 
expired before respondent petitioned the court for the removal of ap- 
pellant George H. Dow, as executor, and also before she filed her ex- 
ceptions to his account; hence it was not incumbent upon the represen- 
tative of the estate to oust appellants from possession of the home where 
they had lived with their mother for many years previous to her death, 
and which she devised to them by the codicil heretofore mentioned. 
Testatrix also bequeathed to appellants, George H. and Illa Dow, all 
of her personal property of every kind and nature, share and share 
alike. Therefore, in the absence of a showing that the potential income 
from said home place would be required to pay debts or expenses of ad- 
ministration, it would be a useless act to: collect rent from appellants 
only to return it to them upon final distribution of the estate. 

For the reasons stated those portions of the order appealed from, 
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decreeing (1) that appellants are chargeable with rent on the family 
home at 1801 Court Street; and (2) that a one-half interest in said family 
home was disposed of in the estate of George Dow deceased, and as a 
result that respondent would be entitled to a one-sixth interest of the 
whole thereof,—are reversed. In all other respects, said order is affirmed. 


Courts Recognize Separateness of Note and 
Guaranty 


Rabon v. Putnam, U. S. Circuit Court of Appeals, Tenth Circuit, 
164 Fed. Rep. (2d) 80 


Where no words peculiar to the liability of an endorser are used 
in the guaranty and the obligation is to answer for the default of 
another, the courts recognize the separateness of the note and guar- 
anty. 

In this case defendents guaranteed the payment of the note 
only to the extent set opposite their respective names and promised 
to pay their pro rata share at maturity only if the maker did not 
pay the full principal and interest. In these circumstances, the 
word “guarantee” clearly denoted the nature of the obligation, and 
the capacity in which the obligors intended to be bound. Thus, 
where the note provided that makers, sureties, and endorsers agreed 
to all extensions and partial payments, but the guaranty contract 
waived no defenses, the guarantors of the note could invoke all 
defenses available to them under the law of guaranty. Since the 
obligation they guaranteed was changed without their knowledge 
or consent, such change operated to exonerate them of liability un- 
der their guaranty contract. 


Action by Josephine Phelps Putnam, as executrix under the will of 
H. W. Putnam, Jr., deceased, and others, against E. R. Rabon and others, 
on promissory note. From a judgment for plaintiffs named defendant and 
another appeal. Reversed. 

G. C. Spillers and G. C. Spillers, Jr., both of Tulsa, Okl., for appel- 
lants. 

Allen McReynolds, of Carthage, Mo., and Edmund Lashley, of Tulsa 
Okl. (Hal F. Rambo, of Tulsa, Okl., on the brief), for appellees. 

Before PHILLIPS, BRATTON, and MURRAH, Circuit Judges. 


MURRAH, C. J.—Appellees sued one Curd, as maker, and appellants, 
Rabon and Simon, as guarantors, of a promissory note in the amount of 
$37,000, payable to one Rambo and endorsed by him without recourse to 
appellees. Appellants pleaded the unlawful filling up of the blanks in the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $612. 
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note, total failure of consideration, partial failure of consideration | 
fraudulent procurement, and alteration of the original obligation. The 
trial court gave judgment for appellees and on appeal, appellants re- 
asserted the defenses tendered in the trial court. 

Appellees were the owners of preferred stock in the Producers Lumber 
Company, having a face value of $110,000. Curd, as President and 
owner of 90 per cent of the common stock, desired to purchase the pre- 
ferred stock, and the appellees offered to sell the same for $37,000. When 
Curd was unable to raise the money, he was informed that a note for 
the agreed amount, due in five years would be acceptable, provided he 
secured a satisfactory guarantor or guarantors. A promissory note was 
accordingly prepared in the office of Hal F. Rambo, an attorney who ap- 
parently was representing both parties. The note was dated July 1, 
1940, due in five years from date, payable to Rambo at his office in Tulsa, 
Oklahoma, with interest at 6% payable semi-annually, and attorney fee 
of 10% if collected by an attorney. Immediately below the signature of 
the maker and on the face of the note appeared the following: “For 
value received we, the undersigned, guarantee the payment of this note 
to the extent set forth opposite our respective names, and if at the ma- 
turity of this note the maker does not pay the full principal and interest 
then due thereon, the undersigned will, on demand of the holder here- 
of, pay the said holder the sum set opposite our signatures; provided, 
that in no event shall any guarantor be liable to the holder for more than 
his pro rata share of the unpaid principal and interest due on this note at 
the maturity thereof.” Then followed seven blank lines for the signa- 
tures of the guarantors and the amount of their liability to be set out or 
filled in opposite their signatures. 

Curd induced Rabon and Simon to sign the guaranty, and later sub- 
mitted the note, with the sum of $18,500.00 set opposite the guarantors’ 
respective names, to the appellees in the office of Rambo. The note was 
payable to Rambo, as nominal payee and by him endorsed without re- 
course to the order of the appellees, who accepted it as executed in pay- 
ment of the stock. ; 

In answer to interrogatories, the jury found from controverted evi- 
dence that Curd orally agreed with Rabon and Simon at the time the 
guaranty contract was signed that he would procure additional guaran- 
tors, and that the amount he would insert for which each would be sep- 
arately liable would be $4,500 or less; that after the signatures of other 
guarantors had been obtained, and the note completed, it would be ex- 
hibited to them before delivery to the payee; that the figures of $18,500, 
appearing opposite each name on the note were not filled in at the time 
the note was signed; that the note was payable to Hal F. Rambo at his 
office at Tulsa, Oklahoma, at the time it was signed by Rabon and 
Simon. 

Section 34, Title 48 O.S.A., Section 14, N.I.L., provides: “Where 
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the instrument is wanting in any material particular, the person in 
possession thereof has a prima facie authority to complete it by filling 
up the blanks therein. And a signature on a blank paper delivered 
by the person making the signature in order that the paper may be 
converted into a negotiable instrument operates as a prima facie au- 
thority to fill it up as such for any amount. In order, however, that 
any such instrument, when completed, may be enforced against any 
person who became a party thereto prior to its completion, it must be 
filled up strictly in accordance with the authority given and within a 
reasonable time. But if any such instrument, after completion, is ne- 
gotiated to a holder in due course, it is valid and effectual for all pur- 
poses in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given and within a reason- 
able time.” 

In accordance with the prevailing rule in Oklahoma the trial court 
held that the appellees, as actual payees of the note, were not holders 
in due course. See Edwards v. J. I. Case Co., 178 Okl. 244, 102 P.2d 
120; First National Bank of Alex v. Godwin, 173 Okl. 169, 47 P.2d 116; 
First National Bank of Cushing v. Woods, 172 Okl. 645, 46 P.2d 565. 
And, if therefore the appellants be considered as co-makers or endorsers 
of the note they were not liable thereunder, because under the estab- 
lished facts the blank spaces in the note were not filled up strictly 
in accordance with the understanding between the maker and appellants, 
as required by Section 34, supra. The court was of the opinion, how- 
ever, that the obligation signed by the appellants, was separate and 
distinct from the note itself, and constituted an independent contract. 
Treating the action as one on a contract of guaranty, not upon the 
note, the trial court held the defenses under Section 34 unavailable, be- 
cause as guarantors they did not become parties to the instrument. It 
further held that the appellees being bona fide purchasers of the note 
without notice of the agreement between the maker and the guarantors, 
such agreement was not a defense to the guaranty. 

Manifestly, to be entitled to the defenses under Section 34, supra, 
Rabon and Simon must have become parties to the note prior to its 
completion. They were not makers, co-makers, drawers, or acceptors 
and we need only consider whether by affixing their signatures to the 
instrument in the manner shown they became endorsers thereof, hence 
parties thereto. 

“A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an endorser, unless 
he clearly indicates by appropriate words his intention to be bound 
in some other capacity.” Section 144, Title 48 O.S.A., Section 63 NIL. 

Thus, it has been held that a guaranty when accompanied by words 
usually related to the rights of an endorser, such as waiver of present: 
ment, notice of protest and dishonor, the contract will be construed 
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as an endorsement with the enlarged liability of a guarantor. Mangold _ 
& Glandt Bank v. Utterback, 54 Okl. 655, 160 P. 713, L.R.A. 1917B, 364; 

First National Bank v. Cummings, 69 Okl. 216, 171 P. 862, L.R.A. 1918D, 
1099; Delk v. City National Bank of Duncan, 85 Okl. 238, 205 P. 753; 
See Annotations 21 A.L.R. p. 1375, 33 A.L.R. p. 97 and 46 A.L.R. p. 1516, 
and cases cited therein. Other courts hold that the use of the word 
“guarantee” clearly indicates the nature of the obligation and a contract 
using words of guaranty will be so treated, although it may also con- 
tain words usually related to the obligations of an endorser. First 
National Bank, Shenandoah v. Drake, 185 Iowa 879, 171 N.W. 115; 
Bank of Italy National Trust & Savings Ass’n. Symmes, 118 Cal.App. 
716, 5 P.2d 956; Northern State Bank v. Bellamy, 19 N.D. 509, 125 
N.W. 888, 31 L.R.A.,N.S., 149; Noble v. Beeman-Spaulding-Woodward 
Co., 65 Or. 93, 131 P.1006, 46 L.R.A.,N.S., 162. But see also Douglas v. 
Rumelin, 125 Or. 261, 264 P. 852, 266 P. 624; Id., 130 Or. 375, 280 P. 329. 
When, as here, no words peculiar to the liability of an endorser are 
used in the guaranty and the obligation is to answer for the default 
of another, the courts recognize the separateness of the note and 
guaranty. Square Butte State Bank v. Ballard, 64 Mont. 554, 210 P. 
889; Walker v. Griffin, 107 Okl. 107, 232 P. 65; Vol. 8, AmJuris. Bills 
and Notes, Sec. 452, p. 204, Britton on Bills and Notes, pp. 236 and 
238, Bigelow, the Law of Bills, Notes and Checks, 3rd Ed., 1928, p. 348. 

In our case, Rabon and Simon, guaranteed the payment of the 
note only to the extent set opposite their respective names and promised 
to pay their pro rata share at maturity only if the maker did not pay 
the full principal and interest. In these circumstances, the word 
“guarantee” clearly denoted the nature of the obligation, and the 
capacity in which the obligors intended to be bound. The obligation 
was separate and distinct from the note. Pavlantos v. Garoufalis, 10 
Cir., 89 F.2d 203; Howell v. Commissioner of Internal Revenue, 8 
Cir., 69 F.2d 447; Peterson v. Miller Rubber Co. of N. Y., 8 Cir., 24 
F.2d 59; Northern State Bank v. Bellamy, supra; National Security & 
Trust Co. v. Niles Invisible Door Check Co., 222 Mich. 510, 193 N.W. 
199; Swenson v. Stoltz, 36 Wash. 318, 78 P. 999, 2 Ann.Cas. 504; Holm v. 
Jamieson, 173 Ill. 295, 50 N.E. 702, 45 L.R.A. 846; Nolan v. Sloan, 305 
Ill. App. 71, 26 N.E.2d 990; Daniels Negotiable Instruments, 7th Ed. 
Vol. 3, 1618. Camp v. Dallas National Bank, Tex.Civ.App. 21 S.W. 
2d 104, Id., Tex.Com.App., 36 S.W.2d 994, and Id., Tex.Com.App., 39 
S.W.2d 1111, cited and relied upon by appellants, appears to be contra, 
but see 13 Texas Law Review, pp. 278 and 284; 30 Columbia Law Re- 
view, p. 411. 

Although the appellees were not holders in due course, there is no 
evidence tending to show that they had anything to do with the execu- 
tion of the note and guaranty, or that they had any knowledge or notice 
of the circumstances under which it is shown to have been executed. 
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When the note was delivered it was a completed negotiable instrument. 
It follows, therefore, as the trial court held, that the fraud of the maker 
whereby the guarantors were induced to sign will not relieve the 
guarantors of liability to the payee who had no notice of the fraud 
at the time they accepted the note for a valuable consideration. See 
Farmers’ State Bank of Afton v. Mowry, 107 Okl. 275, 232 P. 26; Potts 
v. First State National Bank of Talihina, 51 Okl. 162, 151 P. 859; J. R. 
Watkins Medical Co. of Winona, Minn., v. Coombes, 66 Okl. 126, 166 
P. 1072. This rule is based upon the maxim that where one of two 
innocent persons must suffer because of the acts of a third person, the 
one who enabled the third person to occasion the loss, must sustain 
it. See Morris v. Packard Dallas Co., 184 Okl. 277, 86 P.2d 779. More- 
over, Section 7, Title 48 O.S.A,, Section 196, N.I.L. provides that the 
rules of law merchant shall govern in cases not specifically provided for 
in the N.I.L., and under the law merchant, an innocent person may 
recover against one who signed a contract in blank and delivered it to 
a third party who filled up the blanks in a manner different from or in 
excess of his authority. Vol. 8 Amer Juris. Bills and Notes, Sec. 418, 
note 14, and the cases cited there. 

With respect to the plea of total or partial consideration, it need only 
be said-that the note was given by Curd in consideration of the agreed 
purchase price of the preferred stock in the sum of $37,000. The stock 
had a face value of $110,000 and Curd testified that at the time he 
purchased the stock and executed the note therefor, he believed that 
it was worth what he paid for it. The stock was delivered as agreed 
and it constituted a valid consideration for the note. Since the guaranty 
was entered into contemporaneously with the original obligation and 
formed with that obligation a part of the consideration to the guarantee, 
no other consideration need exist for the execution of the guaranty 
contract. Section 323, Title 15 O.S.A.; Yount v. Bank of Commerce, 
172 Okl. 65, 44 P.2d 874; Barnett v. Kennedy, 185 Okl. 409, 92 P.2d 963. 

We come now to the question whether there was an alteration or 
change in the original obligation guaranteed, so as to exonerate the ap- 
pellants as guarantors. 


“A guarantor is exonerated, except so far as he may be indemnified 
by the principal, if by any act of the creditor, without the consent 
of the guarantor, the original obligation of the principal is altered in any 
respect, or the remedies or rights of the creditor against the principal, 
in respect thereto, in any way impaired or suspended.” Section 338, 
Title 15 OS.A. 


A guarantor has a right to prescribe the exact terms upon which he 
will enter into the obligation, and to insist on his discharge if those 
terms are not observed. In contracts of guaranty, any material de- 


parture from the contract’s terms by the guarantee and the other party 
releases the guarantor. Schmidt v. McKenzie, 215 Minn. 1, 9 N.W.2d 
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1; Hughes v. Straus—Frank Co., Tex.Civ.App. 127 S.W.2d 582, affirmed - 
138 Tex. 50, 156 S.W.2d 519; Rodriguez v. Shacklett, Tex.Civ.App., 144 
S.W.2d 296; Robertson v. Southwestern Co., 186 Ark. 417, 206 S.W. 755; 
Atlas Assur. Co. v. Lawrence, 8 Cir., 34 F.2d 401; Logan v. Clark, 4 
Cir., 63 F.2d 973; Stearns Law of Suretyship, 4th Ed., pp. 98 and 99, 
Section 72. ; 

Appellants point to a contract between the maker and appellees, 
as payees, under which they say the obligation of the note was ex- 
tended beyond the maturity date and the payment thereof accelerated. 
“A number of days after the execution of the note” and without the 
knowledge or consent of Rabon and Simon, appellees and Curd entered 
into a written contract concerning the sale and delivery of the preferred 
stock in the Producers Lumber Company for which the note was given. 
It recited the ownership of the preferred stock by the appellees and 
Curd’s desire to purchase the same. It was agreed that $6,000 of the 
stock should be sold and delivered on or before December 10, 1940, for 
which Curd should pay $2,000; that $24,000 in stock should be sold and 
delivered on or before December 10, 1941, for which Curd should pay 
$8,000; that $24,000 in stock should be sold and delivered on or before 
December 10, 1942, for which Curd should pay $8,000; that 
$24,000 of stock should be sold and delivered on or before December 
10, 1943 for which Curd should pay $8,000; that $24,000 in stock 
should be sold and delivered on or before December 10, 1944 for which 
Curd should pay $8,000; that $8,000 in stock should be sold and delivered 
on or before December 10, 1945, for which Curd should pay $3,000 in 
cash. It further provided that the note of $37,000 executed by Curd, 
due by its terms July 1, 1945, did not represent the total obligation 
for the purchase price of the stock; that the total obligation was repre- 
sented by the contract and that the note was given as further security 
on the part of Curd to carry out the terms of the contract. 

The obligation of the note was to pay the sum of $37,000 with in- 
terest semiannually on or before July 1, 1945. Simon and Rabon each 
guaranteed the payment of the amount set opposite their names ($18,- 
500) on or before July 1, 1945, only if Curd was in default on the date 
of maturity. It is thus manifestly plain that the original obligation 
of the note was changed by the terms of the contract, to require the 
maker to partially discharge the obligations thereof, before they were 
due under the terms of the note and also extended the time for payment 
beyond the maturity date. This is not a continuing guaranty, in- 
tended to cover future transactions, as in Hazzard v. General Tire & 
Rubber Co., 181 Okl. 484, 76 P.2d 257. The appellees answer that the 
contract was entered into merely for income tax purposes; that it is 
without consideration, and in any event, a contemporaneous trust 
agreement, wherein the stock in question was delivered to a trustee 
for the performance of the contract expressly provided that regard- 
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less of the provisions of the contract “the obligation shall not be in 
default except as provided for in said note.” 

Of course, the purpose for which the contract was entered into is 
immaterial, if by its terms it operated to change or alter the maker’s 
obligation under the note. There was a valid consideration for the con- 
tract. It was a detriment to Curd to pay the accelerated amount under 
the contract before it would have been due under the terms of the note 
and it was a benefit to appellees to receive such payments. It was 
a detriment to appellees to delay the final discharge of the obligation 
under the note five months beyond the date of maturity; the extension 
was a benefit to the maker of the note. It may be that the contract, 
when considered with the contemporaneous trust agreement, left the 
obligation, of the note unaltered and unchanged with respect to defal- 
cation before maturity. But, even so, the trust agreement did not pur- 
port to revive or reinstate the obligation of the note to pay on maturity 
date. On the contrary the provisions of the contract with respect to 
the extension of the maturity date of the obligation remained in full 
force and effect, and thus operated to extend the date of payment of 
the obligation of the note for approximately five and one-half months 
beyond the stipulated maturity date. 

By the terms of the note the “makers, sureties and endorsers” agreed 
to all extensions and partial payments before and after maturity without 
prejudice to the holder. But, as we have said, appellants here are 
guarantors. Under the contract of guaranty they waived no defenses 
and are therefore entitled to invoke all defenses available to them under 
the law of guaranty. The obligation they guaranteed was changed with- 
out their knowledge or consent and we hold that such change operated 
to exonerate them of liability under their guaranty contract. 

The judgment is reversed. 


PHILLIPS, C. J. (dissenting) —The majority opinion reverses the 
judgment below upon an issue not pleaded in the answer and not 
raised at the trial, and presented for the first time on a motion to 
vacate the judgment below and enter a judgment for Rabon and Simon. 

While the written documents, that is, the note, the declaration of 
trust and the contract, were dated July 1, 1940, the transaction was 
actually closed and the note and stock delivered on September 30, 1940. 
On the latter date,,Ross T. Warner executed a declaration of trust 
which recited the purchase of the preferred stock by Curd, the promis- 
sory note executed by Curd, as principal, and endorsed by Rabon and 
Simon, and the delivery of the preferred stock to Warner, as trustee. 
It provided that, if and when Curd should pay such note in full, and 
such endorsers had been released from all liability thereon, the trustee 
should transfer and deliver the stock to Curd. It recited that it was 
contemplated that Curd would pay off and satisfy such “obligation” 
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by payments over a five-year period and provided that, in the event such 
payments should be made, the trustees should assign and deliver to 
Curd shares of such stock as follows: 


For first $2,000 
For next $8,000 
For next $8,000 
For next $8,000 
For next $8,000 240 shares 
For next $3,000 


It further provided that, in the event any portion of such obligation 
should remain outstanding at the expiration of the five-year period, the 
shares of stock remaining in the hands of the trustee should be assigned 
and transferred to Rabon and Simon on the payment by them in full of 
the balance of such obligation. 

Contemporaneously with the delivery of the note and stock, H. W. 
Putnam, Jr., John Putnam, and Jones executed and delivered to War- 
ner, a letter, which was approved in writing by Curd, reading in part 
as follows: 


“This is to advise that we have today sold to Mr. O. L. Curd Eleven 
Hundred (1100) shares, amounting to One Hundred Ten Thousand Dol- 
lars ($110,000.00) par value of the preferred stock of the Producers 
Lumber Company, for a consideration of Thirty-seven Thousand Dollars 
($37,000.00. Mr. Curd has given us his note for said sum of Thirty- 
seven Thousand Dollars ($37,000.00) , payable in five years, and endorsed 
by E. R. Rabon and H. A. Simon. 

“We have this day, also entered into a contract with Mr. Curd, pro- 
viding a suggested manner for the payment of said obligation and for the 
delivery of said stock, a copy of which is attached hereto. Regardless, 
however, of the provisions of this contract, we agree that the obligation 
shall not be in default except as provided for in said note. 

“We are assigning the said Eleven Hundred (1100) shares of stock to 
you as Trustee and delivering the same over to you herewith. We ask 
that you have the ownership of this stock transferred on the books of the 
company from us to you, as said Trustee. Upon payments made by Mr. 
Curd on the above obligation, you will please assign, transfer and deliver 
over to him the pro rata number of the above shares of stock, as set out 
in the attached contract; and, upon payment of said total obligation at 
any time within the five-year period, as provided in said note, you are 
authorized and directed to assign, transfer and deliver all of said shares 
of stock over to Mr. Curd, or as he may direct, the same to be free and 
clear of any and all claims or demands whatsoever on our part. 

“In the event any portion of the above obligation shall remain out- 
standing and unpaid by said O. L. Curd at the expiration of said five-year 
period, the shares of said stock then remaining in your hands as such 
trustee, shall be delivered over pro rata to the endorsers of said note upon 
payment by them of the balance of said obligation to us.” 


While the evidence shows that the contract was executed at a subse- 
quent date, the trust agreement and the letter show clearly that its terms 
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had been agreed to and were in the minds of the parties when the decla- 
ration of trust and letter were executed and when the note and the stock 
were delivered. A copy of the contract was attached to the letter. More- 
over, the contract refers to the note and recites, “that said note was 
given as further security on the part of the second party [Curd] to carry 
out the terms of this written obligation.” 

The testimony established that the arrangement for installment pay- 
ments was entered into solely to effect savings in income tax liability. 

It is clear from the recitals in the letter and the contract that Curd 
was not obligated to make the payments otherwise than in accordance 
with terms of the note and that he would not be in default unless, at the 
maturity of the note, the whole or some portion thereof remained unpaid. 

It is well settled that in order for an agreement between the holder 
and principal debtor to constitute a modification which will discharge 
the party secondarily liable, such agreement must be founded on a valid 
consideration, and must be otherwise valid and enforceable, and must 
manifest an intent by the parties, to effect a modification. 

Here, it seems clear to me that the trial court was warranted in con- 
cluding from the evidence that the parties did not intend by the contact 
to in anywise or modify the terms of the note or extend the time for 
the payment thereof. 

We must assume from the fact that the trial court denied the motion 
to vacate the judgment, it concluded that the defense raised by the mo- 
tion came too late or that, under the evidence, the parties did not intend 
to in anywise modify the terms of the note. 

For the reasons indicated, I respectfully dissent. 


United States War Savings Bonds, Series G, Not 
Subject to Gifts 


Bergman v. Greenwich Savings Bank, City Court of New York, 
14 N. Y. Supp. (2d) 638 


Where United States War Savings Bonds, Series G, provided 
that “they may not be sold, discounted hypothecated, as collateral 
for a loan or the performance of a service, or disposed of in any 
manner other than as provided in the regulations governing savings 
bonds, and except as provided in said regulations, the Treasury 
Department will recognize only the inscribed owner, during his 
lifetime and competency, and thereafter his estate or heirs,” it was 
held that the bonds were not the subject of a gift either inter 
vivos or causa mortis. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $601. 
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Action by Albert B. Bergman, as administrator of the estate of Louis 
J. Bergman, deceased, against the Greenwich Savings Bank and others 
to establish gifts causa mortis. Judgment in accordance with opinion. 

Joseph E. Greenberg and Robert E. Perin, both of New York City, 
for plaintiff. 

Henry A. Lowenberg, of New York City, for defendant Max Wein- 
berg as administrator of the Estate of Edward E. Weinberg, deceased. 

Sincerbeaux & Shrewsbury, of New York City, for defendant Green- 
wich Sav. Bank. 

Charles S. Fettretch, of New York City, for defendant Harlem Sav. 
Bank. 

Casimir Patrick, of New York City, for defendant New York Sav. 
Bank. 


CARLIN, J.—In this non-jury trial both sides which appeared 
thereat waived findings of fact and conclusions of law. The three de- 
fendant banks took no part in the trial as they are solely concerned with 
the judgment which will involve the title of savings accounts and United 
States War Savings Bonds on deposit and in the custody of the banks in 
the sole name of Edward Weinberg; thc contest for title is waged by the 
estate of Louis Bergman, deceased, against the estate of Edward Wein- 
berg, deceased; both shall be hereinafter referred to as Bergman and 
Weinberg; the former died about three weeks after the latter who died 
on March 29, 1945 at Mt. Sinai Hospital of carcinomatosis, pulmonary 
edema and atelectasis. Bergman claims that on March 17, 1945 Wein- 
berg by gift causa mortis transferred to him the title of the accounts 
amounting to $802.34 and the bonds, totaling $2,000. The contentions 
of both sides relative to the validity of the gifts shall be hereinafter 
adverted to by a resume of the testimony adduced during the trial. 
Irrespective of the law relative to the elements which are essential to the 
establishment of a valid gift either inter vivos or causa mortis, the plain- 
tiff, Bergman, may not legally assert any rights in the United States 
War Savings Bonds in contravention of the vested rights therein of the 
administrator of Weinberg, the registered owner of those bonds. An ex- 
amination of Series G bonds discloses the fact that they are not trans- 
ferable. The bonds in this action were not introduced in evidence but 
the court personally examined one of that series whereon is found the 
following language: “This bond is not transferable; and, except as 
provided in said regulations, it is payable only to the registered owner. 
In case of the disability or death of the owner, or other contingency 
specified in the regulations, instructions should be requested from the 
Treasury Department or a Federal Reserve Bank before the request 
for payment is executed.” It appears that all of the bonds herein were 
procured by Weinberg subsequent to January 1, 1944 when Circular 
No. 654, Second Revision, relative to Series F and G bonds was issued by 





244 THE BANKING LAW JOURNAL 


the United Treasury Department; provision “6” thereof contains the 
following language: “Bonds of Series F and Series G will not be trans- 
ferable, and will be payable only to the owner named thereon, except 
in case of death or disability of the owner or as otherwise specifically 
provided in the regulations governing savings bonds, and in any event 
only in accordance with said regulations. Accordingly, they may not be 
sold, discounted hypothecated, as collateral for a loan or the per- 
formance of a service, or disposed of in any manner other than as pro- 
vided in the regulations governing savings bonds, and except as pro- 
vided in said regulations, the Treasury Department will recognize only 
the inscribed owner, during his lifetime and competency, and thereafter 
his estate or heirs.” According to Samuel Butler, the quondam 
barrister-bard “a man may be the legal donor of anything 
whereof he’s owner, and may confer it where he lists, in the judgment 
of all casuists” (Hudibras, Part 2, Canto 1); that is a fair statement of 
the law regarding a man’s right to make a gift of his personalty but it 
is inapplicable to the transfer of title by gift to war savings bonds when 
they stand alone in their owner’s name; the regulation of the Treasury 
Department takes precedence over the owner’s ordinary right to dis- 
pose of such bonds which could be effected either by actual or symbolic 
delivery as Bergman contends in this case, were it not that the regula- 
tion provides otherwise; that they may not be proper subjects of gifts 
either inter vivos or causa mortis has been authoritatively held; (Es- 
tate of Joseph Hager, 181 Misc. 431, 45 N.Y.S.2d 468, Surrogate Foley, 
In re Owens’ Estate, 177 Misc. 1006, 32 N.Y.S.2d 747, citing Matter of 
Ballard’s Estate, 161 Misc. 785, 293 N.Y.S. 31; Saper v. Sussman, 
185 Misc. 277, 56 N.Y.S.2d 377; see also Matter of Deyo, 180 Misc. 
32, 42 N.Y.S.2d 379); In re Borchardt’s Estate, 179 Misc. 456, 38 
N.Y.S.2d 987, holds that a gift causa mortis may be made of war 
sawings bonds but this case appears to stand alone and is the sole 
authority cited by Bergman for his right to the bonds in suit. It is 
obviously contrary to the Owens case, supra, and to Saper v. Suss- 
man, supra, and is not followed by this court in the instant case. 
In a well-reasoned opinion in Kentucky it was also held that United 
States Savings Bonds cannot be the subject of a gift causa mortis 
(C. V. Owens, Moore’s Administrator, etc., v. Marshall, 1946, 302 Ky. 
729, 196 S.W.2d 369, 168 A.L.R. 241); in that case are cited similar 
holdings in other states and it refers with approval to In re Owens’ Es- 
tate, supra, and Saper v. Sussman, supra. It follows, therefore, that the 
United States War Savings Bonds standing in the name of Edward 
Weinberg belong to his administrator in his representative capacity and 
not to the administrator of the Estate of Louis Bergman, deceased, the 
plaintiff in this action; the judgment to be hereinafter entered shall so 
provide. 

As to the bank accounts in suit, Bergman claims title thereto by a 
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gift causa mortis about which the witnesses Piza and Sanborn testified; 
both visited Weinberg on March 17, 1945 when he was living with 
Bergman, his brother-in-law; Weinberg had been living with Bergman 
about a week before that date; for about four years before he had lived 
as a roomer in the apartment of a Mrs. Goldberg. Piza testified that 
while at the Bergman apartment he was given money and a note by 
Weinberg for Mrs. Goldberg to whom he went for Weinberg’s personal 
belongings and to pay her Weinberg’s room rent; that when he returned, 
Weinberg said, “I’m a very sick man; I don’t know what is going to 
happen; I may have to go to the hospital.” While I was away, Wein- 
berg said, “I gave Louis Bergman my bankbook, life insurance policy 
and a receipt which the bank holds for United States Bonds.” Piza said 
that Weinberg told him that Louis Bergman is the only friend he has and 
that Bergman was good to him and his wife. On cross-examination Piza 
stated he was testifying out of friendship for Mrs. Bergman, his sister- 
in-law; that he did not know the undertaker who buried Weinberg nor 
who paid the funeral bill, nor did Bergman ever say that he was going to 
pay it; he further testified under cross-examination that Weinberg said, 
“We don’t know what is going to happen to me; I may never come 
through with this”; he further stated that he did not get any bankbooks 
or bonds at Mrs. Goldberg’s apartment but only Weinberg’s “things,” 
and that he never saw the bankbooks or bonds either at Mrs. Goldberg’s 
apartment or in the Bergman home. It appears that Piza was on ex- 
tremely friendly terms with both Bergman and Weinberg for upwards 
of 30 years and had frequently visited them. 

The witness, Sanborn, testified to an equally close friendship with 
Weinberg and Bergman for a period of 12 to 16 years and visited them 
both at their homes about two or three times a week; she stated that 
while at the Bergman home on March 17, 1945, from about 2:00 p.m. 
to 11:00 p.m. that Weinberg sent Piza to Mrs. Goldberg to pay his room 
rent; that Weinberg was very ill and she suggested that she call in 
another doctor but he said, “he’s all right;” he further said “I’m not 
well but one week’s rest in Louis’ (Bergman’s) house and I'll be all 
right;” Weinberg further said, “If I don’t get no worse I'll go” (mean- 
ing to the hospital) and that Mt. Sinai Hospital was discussed. She 
then testified that while Piza was gone to Mrs. Goldberg’s apartment 
that Weinberg got out of bed and went to a small suitcase from which 
he took war bond receipts and savings bankbooks, and that Weinberg 
gave them to Bergman and said, “You have been good to me as long as I 
married your sister you loaned me money;” that Weinberg further said 
to Bergman, “this is yours and your wife’s to use as you like if anything 
happens to me;” she testifies that she alone was present with Weinberg 
and Bergman at the time the gift was made. She stated that she advised 
Weinberg to make a will but he said, “I’m too young to die and so why 
should I make a will.” She next saw Weinberg at the hospital and daily 
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visited him there until about twelve hours before he died on March 29, 
1945 (12 days after the gift). On cross-examimation she gratuitously 
usurped the function of the court to pass upon the credibility of Piza by 
stating that he is an old man and does not know what he is talking about; 
she further testified that she wanted the Bergmans to get Weinberg’s 
property and suggested that he draw a will the day after the gift was 
made; she said she never advised any other person than Weinberg to 
make a will, and further stated that she wanted him to dispose of his 
property to charity—part to the underprivileged and part to the Berg- 
mans; she further testified that when Weinberg made the gift he was 
all right and that Weinberg said that all he needed was one week’s rest 
and that he would be all right and was too young to die. Both Piza and 
Sanborn stated that they did not know any member of Weinberg’s family 
and stated that Weinberg always adversely reflected on them; when they 
were interrogated about Weinberg’s attitude toward his family they were 
both nauseatingly aspic, but in sibilation Sanborn out-sibilated Piza who 
was slightly less incisive; similar invidious reflections were judicially 
castigated in a case which also had to do with a claimed gift causa mortis. 
Matter of Reardon’s Estate, 175 Misc. 1002, 1008, 26 N.Y.S.2d 208. 
Suffice it to say that the witness Sanborn, in her characterization of Piza 
and her general demeanor on the stand typified My Lady Oracle who 
when she “opes her lips no dog bark.” The plaintiff also produced 
four other witnesses who testified after the defendant and his witnesses; 
their testimony will be later discussed. 


The defendant testified he was on friendly terms with his brother 
who, he said, for about a year before his death was progressively ill; he 
said he visited his brother at his room but Mrs. Goldberg, who previously 
testified for defendant, stated he had visited Weinberg about three times 
in four years; he further said he often met him at a restaurant near their 
places where they were both employed; that he never met Bergman until 
the latter came to tell him of his brother’s illness at Mt. Sinai Hospital 
and of the doctor there wanting to see him; that he went to the hospital 
before his brother died but found him in a coma; that later he was ad- 
vised of his death by a telephone call from the hospital; he denied sub- 
stantially all of the meannesses attributed to him and the court believed 
him; his defraying his brother’s funeral expenses was not unfraternal, 
nor may the infrequent visits by him, his brother and sister to decedent 
as testified to by Mrs. Goldberg, be tortured into indifference or apathy, 
as such is the way of life in many families and becomes only regrettable 
when it is too late to indulge in anything but regrets. 

Mrs. Goldberg testified about Weinberg being a roomer with her for 
about four years before he went to Bergman’s home, about a week before 
he died; in that she appears to be mistaken as Weinberg apparently went 
to the Bergman home about two weeks before the gift was made. She 
stated Piza, when he called at her home on March 17, 1945, searched for 
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and took away papers from the bureau drawer in the room Weinberg 
had occupied. She neither could describe the papers nor identify them 
as the bankbooks and bond receipts in suit. Under cross-examination she 
said that Weinberg was a very nice man, and by that the court feels that 
she did not intend to convey the suggestion contained in the invidious 
definition of a “nice man” given by Dean Swift who was subtle in coinage 
and misanthropic in mood; the fact that she testified Weinberg started 
to act funny about four or five weeks before his death and her explana- 
tion of what she considered funny acting, which defendant by its expert 
in a hypothetical question sought to make much of, was not convincing. 
She said that Weinberg told her he had to go to the hospital, but further 
said that he would be all right. The only other witness for defendant 
was Dr. Perry M. Lichenstein who testified in answer to a hypothetical 
question that on March 17th, the day of the purported gift, that the 
donor did not have possession of his faculties sufficient to understand the 
nature of his acts; that from an examination of the hospital records, 
Weinberg had all the symptoms of arteriosclerosis which affected his 
mental faculties rendering him incapable of knowing what he was doing; 
he added that arteriosclerotic disturbances of the brain do not come on 
suddenly. On cross-examination he testified sclerosis is the hardening of 
the blood vessel which supplies blood to the heart but that would not 
mentally affect the patient; he seemed to be very convincing in his testi- 
mony under cross-examination where he had said that Weinberg suffered 
from a cancer primarily in the stomach and not in the brain, but that the 
cancer was metastatic in that pieces thereof broke off, got into the blood 
stream and ultimately found their way to the brain. He further testi- 
fied that when Weinberg made the purported gift without making any 
provision for his funeral, that that fact strengthened him in his opinion 
that he did not know the nature and quality of his act. With Dr. 
Lichenstein, the defendant rested. 

To rebut any inference unfavorable to the donor’s mental capacity at 
the time of the alleged gift the plaintiff produced four lay witnesses; 
Edmund A. Lee, a neighborhood friend, testified that Weinberg and he 
often spoke together and he last spoke to him between the time he was at 
Medical Center and Mt. Sinai Hospital; that Weinberg then told him he 
was going to his brother-in-law’s home where he was about two weeks 
before his admission to Mt. Sinai Hospital; the witness Steinhoff was 
the superintendent of the house where Weinberg lived with Mrs. Gold- 
berg; he testified he talked to him innumerable times in the building and 
neighborhood. This witness seemed to be confused as to when he last 
spoke to him; he said it was on March 26th, which could not have been 
as Weinberg had been in the hospital for five days then and Steinhoff did 
not visit him there; the witnesses Rosenthal and Ober, both business 
men, frequently met Weinberg at a local bowling alley and testified to 
his keen interest in sports; Rosenthal got the doctor for Weinberg and 
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his doctor had him sent to Mt. Sinai Hospital; both witnesses testified 
that they played cards with Weinberg; Ober said he last saw him about 
the middle of March 1945 in the bowling alley; about the date he may 
have been mistaken, when he hold him he had not been feeling well; he 
advised Weinberg not to live alone, whereupon Weinberg told him he 
was going to live with his brother-in-law whose name Weinberg did not 
mention. Weinberg at that time appeared to have lost weight as his 
clothes did not fit him. Ober stated that Weinberg did not just look or 
act the same on the last few weeks that he saw him. All of the lay 
witnesses expressed the opinion that Weinberg acted rational and normal 
on all occasions that they met and talked with him. 

An examination of the record of Presbyterian Hospital shows that 
Weinberg had been treated there at the clinic from May 2, 1939 to May 
25, 1939, where he evidenced a coronary sclerosis and was there as a bed 
patient for four days (February 11 to 15, 1945) where x-rays showed 
multiple diverticula of the colon. The record of Mt. Sinai Hospital 
shows Weinberg was admitted there on March 21st and died there after 
eight days on March 29, 1945; that he suffered from gastro-intestinal 
carcinoma with diffuse metastases, which Dr. Lichenstein stated was the 
breaking off of pieces of the cancer; that he ran a low grade fever and 
became increasingly drowsy and apathetic, and became disoriented and 
markedly confused and unmanageable. The same record, however, states 
that he is “well” oriented for persons and places, but only poorly oriented 
for time; that he has no hallucinatory experiences or delusions. But 
then the record further states that “his mental condition is in all likeli- 
hood an expression of organic disease of the brain; if he prove unman- 
ageable it will be necessary to transfer him to a suitable mental hospital;” 
one doctor in the record wrote “The inference I believe is just that the 
patient has cerebral metastases.” 

In Matter of Van Alstyne, 207 N.Y. 298, 308, 100 N.E. 802, 805, 
it is said: “Because many gifts are sought to be shown by oral evidence 
after the donor’s death, it is necessary for the public good to require 
clear and satisfactory evidence of the fact to prevent fraud... .” 
That case involved an inter vivos gift but the above excerpt is equally 
applicable to a gift causa mortis. The court in the case at bar be- 
lieved the testimony of Piza and Sanborn relative to the factum of the 
gift, although it did discredit their testimony in regard to statements 
they claim were made by Weinberg in regard to his family. Although a 
witness who is found to testify falsely in something material may be dis- 
believed entirely by the trier of the facts, that rule is not of such com- . 
pulsion as to negative as incredible that which the court finds to be true, 
and in this case the gift as claimed by Bergman is found to have been 
made by Weinberg; Bergman and he were on terms of great intimacy 
over a period of 30 years or more; Weinberg went to his house during the 
period of his illness between the times he was treated at Presbyterian 
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Hospital (Medical Center) and Mt. Sinai Hospital where he died 12 days 
after the gift. There is nothing in the evdence to justfy the court in in- 
dulging an inference that Weinberg was inveigled into going to Berg- 
man’s home for the purpose of overreaching him or unduly influencing 
him to make the gft. It is true that Weinberg when he made the gift did 
not intimate that he thought he was going to die and said that he’d 
be all right in a week. He did say, however, that he did not know what 
was going to happen to him and that “I may never come through with 
this” from which can be inferred that he was under the apprehension of 
death from an illness of which he was probably kept in ignorance due to 
the damaging psychological effect the knowledge of the particular disease 
would have upon him; it is reasonable to suppose that in saying he was 
all right, when in fact he was a very sick man from an incurable ailment, 
he was trying to brazen out the inevitable; in the court’s opinion Wein- 
berg was in apprehension of death at the time he made the gift to Berg- 
man and though such gifts are not favored by the courts, still where the 
proof establishes a valid gift causa mortis, it should be upheld (Bedell v. 
Carll, 33 N.Y. 581, 585). It may be urged by Weinberg that Bergman 
did not establish that he was of sound and disposing mind and memory 
when he made the gift; that was not his burden, nor does the court think 
or find that Weinberg who affirmatively pleaded that he lacked the men- 
tal capacity to understand the nature of his act has established his con- 
tention (Bedell v. Carll, supra); in the court’s opinion the testimony of 
the lay witnesses presented by Bergman as to Weinberg’s normal and ra- 
tional acts and words at times appreciably near the time of the gift over- - 
comes the effect of the testimony of the expert, Dr. Lichenstein, predi- 
cated upon a hypothetical question, although the doctor spoke with a 
convincing ‘degree of authority and showed on the stand a very able 
knowledge of and experience in psychiatry. See In re Seagrist’s Will, 1 
App.Div. 615, 37 N.Y.S. 496, affirmed 153 N.Y. 682, 48 N.E. 1107. I am 
not unmindful of the entries in the record of Mt. Sinai Hospital as to the 
mental disturbances of Weinberg; it is as reasonable to impute such 
disturbances to the excruciating pain caused by the ailment from which 
Weinberg suffered as it is to say they reflect the mental incapacity of 
Weinberg on March 17, 1945—four days before he entered the hospital— 
when he made the gift involved in this action; his conversations with 
Piza and Sanborn then do not show any mental deficiencies or aberra- 
tions and in the court’s opinion he knew then that Bergman was his 
friend and to him was he giving his property under an apprehension 
of death. See Matter of Hennessy’s Estate, 253 App.Div. 6, 300 N.YS. 
766, affirmed 278 N.Y. 538, 16 N.E.2d 94. The elements of a valid gift 
causa mortis are: “1. It must be made with a view of the donor’s death; 
2. The donor must die of that ailment or peril; 3. There must be a de- 
livery (Grymes v. Hone, 49 N.Y. 17, 10 Am.Rep. 313); those elements 
were made out in this case as to the bankbooks; the third element, de- 
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livery, was established (Ridden v. Thrall, 125 N.Y. 572, 26 N.E. 627, 11 
L.R.A. 684, 21 Am.St.Rep. 758; Baxter v. Gillen, 179 App.Div. 902, 165 
N.Y.S. 1076; Matter of White’s Estate, 148 Misc 740, 266 N.Y.S. 765). 
The first and second elements were also established even though it does 
not appear that Weinberg actually knew of the ailment which rendered 
him so seriously ill; he did realize, however, that he was very ill and was 
apprehensive of death as gathered from his wail that he did not know 
what was going to happen to him; he died from the illness which caused 
his apprehension and had it at the time he made the gift, as appears from 
the hospital records. The fact that he did not want to make a will at 
Sanborn’s suggestion may be reasonably attributed to an aversion to 
the testamentary which some regard as a precursor of death as Weinberg 
intimated. 

Motions by defendant Weinberg to dismiss the complaint upon which 
decision was reserved are denied. Plaintiff is entitled to judgment 
against the three defendant banks and defendant Max Weinberg as ad- 
ministrator, awarding him the three bankbooks in suit, as its decedent} 
was donee thereof under a valid gift causa mortis; defendant Max 
Weinberg, as administrator, is entitled to judgment against the plaintiff 
and against the defendant, the Greenwich Savings Bank, as to the United 
States War Savings Bonds to which said defendant Max Weinberg, as 
administrator, etc., is entitled. The foregoing disposition in the court’s 
opinion precludes the imposition of costs in favor of the Estate of Louis 
J. Bergman, the plaintiff, or in favor of.the Estate of Edward E. Wein- 
berg, deceased, and, therefore, neither is awarded costs as against the 
other, nor are costs allowed to the plaintiff and said defendant against 
the defendant banks which also are not entitled to costs. 

Settle the form and provisions of the judgment to be entered herein 
in accordance with the foregoing on notice to all parties. 


Sale or Assignment of Uncollected Judgments 
Against Stockholders of State Bank 
in Liquidation 


Lurie v. West Town State Bank, Supreme Court of Ilinois, 
75 N. E. Rep. (2d) 895 


There is nothing in the constitutional provision imposing bank 
stockholders’ liability which took from a judgment against a stock- 
holder its characteristic of assignability. The court of equity, there- 
fore in the exercise of its general equitable powers has jurisdiction 
to order the sale or assignment of uncollected judgments against 
stockholders of state bank in liquidation if it finds more could be 
realized through such sale than through the process of execution. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1440, 
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Proceeding by William Lurie against West Town State Bank and 
others, to set aside the sale of three stock certificates and twenty-two 
judgments for constitutional liability of stockholders by receiver of de- 
fendant bank to Frank N. Reed. From an adverse judgment, the 
plaintiff appeals. 

Cause transferred to Appellate Court for the First District. 

Aaron Soble, of Chicago (Jerome S. Klien, of Chicago, of counsel), 
for appellant. 

John C. DeWolfe and Robert E. Dowling, both of Chicago (John 
C. DeWolfe, Jr., and Richard Lefebure, both of Chicago, of counsel) , 
for appellee. 


STONE, J.—This as a proceeding arising out of a bank stockholders’ 
liability suit. On June 10, 1946, Thomas B. Roberts, receiver presented 
his final report to the superior court of Cook County, for approval. 
The report listed collections and disbursements made by him and the 
balance on hand, and also stated that he held twenty-two unsatisfied 
judgments against stockholders, ten of which had been revived, total- 
ling $9834.18. The remaining twelve had not been revived. The 
record shows that four of the judgment debtors were dead and had left 
no estates, and the other eight were in bankruptcy. The receiver prayed 
that the court declare these judgments worthless and allow him to 
close his receivorship account, and also asked leave to file with the 
clerk of the court, as desperate assets, three stock certificates which he 
had received as settlement from stockholders and which he believed 
to be worthless. 

After a hearing the trial court, with the approval of the complainants 
who are representative creditors of the defunct bank, entered an order 
authorizing and directing the receiver to sell and assign the three stock 
certificates and the twenty-two judgments to Frank N. Reed, together 
with all dividends due to judgment debtors thereon from the receiver of 
the bank or the Auditor of Public Accounts. The consideration was 
$100. Reed was to satisfy the judgment as of the date of sale, except as to 
the dividends. On June 19, 1946, the order of June 10 was amended 
by adding the following to the portion which referred to the sale to 
Reed: “such satisfaction [of the judgments] to be by covenant to re- 
frain from seeking personal recovery against the respective judgment 
debtors, recovery to be made (if any) from dividends only.” 

On June 28, 1946, S. C. Lurie, as next friend of appellant, William 
Lurie, a minor, filed his petition as a creditor of the bank, seeking to 
set aside the sale to Reed on the ground that the sale had been made 
without publication or posting of notice; that the consideration was in- 
adequate and that the sale deprived creditors of the bank from realizing 
the maximum amount that could be recovered by the sale of stock- 
holder judgments. The petitioner further stated that he was willing 
to bid $500 for the judgments at public sale. The receiver, and the com- 
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plainants in the stockholders’ liability case, filed their answers to the 
petition, to which appellant replied. On hearing the trial court denied 
the petition. Appellant seeks to have this court review that order on 
direct appeal on the theory that the validity of section 11 of the Bank- 
ing Act (Ill. Rev. Stat. 1945, chap. 1642, par. 11) is involved. He argues 
that the construction placed by the trial court on section 11 renders 
it void as in violation of section 6 of article XI of the Illinois constitu- 
tion, Smith-Hurd Stats. He also contends that the order of the trial 
court deprives him of property without due process of law in contraven- 
tion of both the State and Federal constitutions. 

We are unable to agree with counsel for appellant that the validity 
of section 11 of the Banking Act is involved. His arguments in that 
respect are predicated on his assumption that the sale of the assets here 
for $100 and under the terms of the court order, constitutes an abandon- 
ment of the assets. This court held, in the case of Decker v. Domoney, 
$87 Ill. 524, 56 N.E.2d 750, that courts of equity have jurisdiction of 
representative actions to enforce the constitutional liability of stock- 
holders, and to determine such questions as arise preliminary to and in 
fixing the liability of the several stockholders, and that in so doing the 
court is in the exercise of its general equity jurisdiction, which general 
powers were in no way abridged by section 11 of the Banking Act. It 
was accordingly in that case held that the trial court may order the 
sale of uncollected judgments if it finds more could be realized through 
such sale than through the processes of execution. It was pointed out 
that there is nothing in the constitutional provision imposing bank 
stockholders’ liability which took from a judgment against a stock- 
holder its characteristic of assignability. The power of a court of equity 
to direct the sale of such judgments is thus firmly established. Ap- 
pellant by this direct appeal now asks that we determine whether, in the 
face of section 11, a court of equity has power to abandon such judg- 
ments. Whether the sale here constituted an abandonmentof the judg- 
ments is a matter of fact. The court had jurisdiction of the parties and 
the subject matter and, under the holding in the Domoney case, neither 
the validity nor the construction of section 11 is involved, but rather 
the question whether the trial court abused its discretion in approving 
the sale. Such an issue is not one of which this court may take jurisdic- 
tion on direct appeal. 

As to appellant’s contention that the order of the trial court deprives 
him of property without due process of law, it has frequently been 
held that an erroneous judgment or decree of a court of record which has 
jurisdiction of the parties and power to render the particular judgment 
or decree does not deny to the unsuccessful party due process of law, and 
a direct appeal will not lie to this court in such case. The question in 
such case is the validity of the judgment or decree. People ex rel. 
such case is the validity of the judgment or decree. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Apportionment of Proceeds of Stock 


In Re Ebbets, New York Surrogate’s Court, 118 N. Y. L. J. 925 


The court refused to decree apportionment of the proceeds from the 
sale of stock which had become unproductive, since there was nothing 
in the will or the circumstances surrounding the will to indicate that it 
was the testator’s intention to apportion upon unproductivity and the 
will did not authorize application of the principles of equitable con- 
version. 

In all the cases cited wherein apportionment was decreed, the 
life beneficiaries were the primary objects of the testator’s bounty, 
and their interests arose under the residuary estate. In the case at 
bar, however, the interests of the life beneficiaries, except the widow 
who seeks nonapportionment, are not carved out of the residuary es- 
tate. 

Although the life tenants were not entitled to apportionment of the 
proceeds of the sale of stock, they were entitled to their share in so 
much of the purchase price as represented accumulated surplus. 


Payment of Mortgage on Trust Real Estate 


Kramer’s Estate, Pennsylvania Orphans’ Court, No. 173 


Since a portion of the rentals of trust real estate, over and above 
the normal carrying charges, taxes, etc., was applied to the mortgage 
principal and consequently diverted from the life tenants, that portion 
of the rentals so applied to the mortgage principal should be reimbursed 
to a life tenant from the principal personal assets of a decedent’s estate. 

The court is of the opinion that a life tenant is entitled to receive 
accumulated rents, profits and earnings, except where it is necessary 
to preserve the intact value of the principal. In the case before us 
the paying of the mortgage installments out of the personal principal 
corpus of the estate would diminish the personal principal assets but 
enhance the value of the real estate in question. Since both the personal 
principal assets and the real estate in question make up the trust fund 
the principal of the trust fund will be kept intact. In other words, the 
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trustees, in paying off the mortgage principal, would have simply used 
the assets to extinguish pro tanto a liability, but the net worth of the 
trust would remain unchanged. If the life tenants were obliged to pay 
the mortgage installments out of the rents over and above the normal 
carrying charges, and thereby enhance the value of the trust real estate, 
and the personal principal assets of the trust fund kept intact, the re- 
maindermen would be unwarrantedly favored. 


Changes in Investments 


Chase National Bank of City of New York v. Reinicke, New York Supreme 
Court, 118 N. Y. L. J. 1440 


The attorney-general, vested with the interests of German benefici- 
aries in trust income, has no power over the disposition of accumulated 
income which constitutes part of the trust corpus, and the trustee alone 
is authorized to exercise its discretion in the sale of securities and re- 
investment of the proceeds thereof when no communication can be 
had with the settlor and his wife who are also in Germany, even though 
the trust instrument requires their approval to a change in investments. 


Accounting of Common Trust Fund Trustee 


In re Central Hanover Bank & Trust Co., New York Surrogate’s Court, 
118 N. Y. L. J. 1213 

Notwithstanding the conclusion reached by the New York Surro- 
gate’s Court for Monroe County in In re Security Trust Company of 
Rochester, this court concurred with its own conclusions reached in 
In re Bank of New York and In re Continental Bank & Trust Co. of 
New York when it decided in the instant case that the surrogate’s court 
in the county where a common trust fund trustee maintains its prin- 
cipal office has jurisdiction to settle the account of such trustee even 
though it involved participations of inter vivos and testamentary trusts 
in the common trust fund, since there is a distinction between the ac- 
count of the trustee of the common fund and the account of the trustee 
in the individual underlying trusts. The unconditional grant of au- 
thority by Section 100-c, sub:divison 12, of the Banking Law, for filing 
an account in the surrogate’s court can only be interpreted as relating 
to any common trust fund which a corporate fiduciary is permitted to 
establish regardless of the source of the multiple funds which con- 
stitute the common fund, since the common fund is to be administered 
and managed as a separate legal entity wholly apart from the estates 
or funds who hold participations therein. 
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That portion of Section 100-c of the Banking Law (subdivision 12) 
which provides for the notice respecting a common trust fund trustee’s 
accounting to be given to interested parties and beneficiaries of the 
fund is held to be within the constitutional requisites for due process 
of law, since the beneficiaries receive, in addition to such notice, notice 
of the investment and notice sufficient to enable them to keep constant 
check on the progress of the administration prior to, during, and after 
the accounting proceeding; the accounting proceeding is only an incident 
in the carefully formulated plans for the management of the fund 
entrusted to the trust company and closely supervised by experienced 
and competent public officials and there is full opportunity for bene- 
ficiaries not only to join in the accounting proceeding as a party but to 
keep in constant touch with the management of the fund. The statute 
provides for notice sufficient to apprise the beneficiaries of their rights 
and to enable those interested a full and complete opportunity to 
exercise their rights. 


Contingent Trust Remainders 


Estate of Meek, New York Surrogate’s Court, 118 N. Y. L. J. 1156 


Directions that testator’s residuary estate be held in trust for the 
life of his wife and continue in trust with the net income payable to his 
sister during her lifetime and at her death the principal to be paid to the 
sister’s descendants “then living in shares per stirpes” created con- 
tingent remainders in the sister’s descendants; they had to survive both 
the testator’s wife and sister before they became entitled to share in the 
estate, and the death of the sister, secondary life beneficiary, prior to 
the death of the wife did not vest the remainder estate in the sister’s 
descendants while the wife was still alive. 


Resulting Trust From Invalid Exercise of Power 


Fiduciary Trust Company v. Mishon, Massachusetts Supreme Judicial Court, 
September 19, 1947 

It is a recognized principle in the law of property that, where the 
donee of a general power attempts to make an appointment that fails, 
but where, nevertheless, the donee has manifested an intent to withdraw 
the appointive property from the operation of the instrument creating 
the power for all purposes and not merely for the purposes of the 
invalid appointment, the attempted appointment will commonly be 
effective to the extent of causing the appointive property to be taken 
out of the original instrument and become in effect part of the estate 
of the donee of the power. And where the invalid appointment is in 
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trust there will be a resulting trust to the estate of the donee of the 
power. 


Life Estate with Right to Consume 


In re Hays, Pennsylvania Supreme Court, Nos. 158 and 159 


A gift of an estate for life, with the right to consume, creates the 
relationship of debtor and creditor between the life tenant and the 
remaindermen, not one of trustee and cestui que trust, and the life 
tenant is liable to the remaindermen only for the value of the estate 
at the time of distribution to her as life tenant, and not for any increase 
in the value of the fund thereafter. 


Investment Powers 


Bedell v. Colby, New Hampshire Supreme Court, No. 3666 


A devise of -one-half of testator’s residuary estate to his daughter 
“if she be living at my decease; if not, to her heirs. If she be living at 
my decease, said one-half of my Estate to be invested by my Executors 
hereinafter named, in refund annuity insurance, or such other classi- 
fication of annuity they deem best, for her benefit” did not constitute 
an estate in fee in the daughter, but did authorize the executors within 
their discretion to invest in an annuity which will provide the daughter 
with a regular income for her lifetime. 


Deviation from Terms of Educational Trust 


Thurlow v. Berry, Alabama Supreme Court, 6 Div. 580 


The provisions of a will creating a five-million dollar educational 
trust were construed to be administrative and directory, not mandatory, 
so that the trustee could deviate therefrom where such deviation was 
necessary to carry out the testator’s intent upon the occurrence of an 
event which the testator had not anticipated. 

This case concerns a bill of interpretation of a will which, after 
making a bequest to the testator’s widow in lieu of dower or any 
distributive share in the estate, devised the testator’s $5,000,000 
residuary estate in trust for the establishment and maintenance of a 
system of schools outlined in the will. The will also named a self- 
perpetuating Board of Governors constituted of seven men, charged 
with the duty of carrying into effect the educational trust created by 
the will, and contained a “backlog provision” stating that expenditures 
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for the original unit of the school should be made “only if and when 
there shall remain in the trust estate property or securities other than 
school properties, after deducting the estimated cost of such unit, which 
will produce income equal to 200 per cent of the actual cost of operation 
of the unit or units of the school then in operation; provided, further, 
that in addition to the foregoing there shall be other income producing 
assets (excluding school properties) of the value of three million 
dollars.” 

The complainants, a minority of the Board of Directors, contend 
that the “backlog provision” is mandatory and that the Board has no 
discretion or authority to deviate therefrom. Appellees, the majority 
of the Board, assert that the provision is directory and administrative 
in character; that the corpus of the trust was deleted by the widow’s 
dissent from the will, an occurrence not anticipated by the testator, 
and that, therefore, a court of equity may authorize the Board to 
deviate from these administrative directors if such deviation is neces- 
sary to carry out the settlor’s intent, and this can be done without en- 
dangering the trust. 

The question of whether or not the “backlog provision” is mandatory 
is a question of law. The settlor clearly contemplated and intended 
that administration of the trust in the experimental effort to establish 
the system of schools should continue for an indefinite period, or at least 
for twenty-five years, and it clearly falls within the reason of the rule 
which permits a trustee to deviate from the terms of the trust where, 
owing to circumstances not known to the trustee or anticipated by him, 
compliance would defeat or substantially impair the accomplishment of 
the purposes of the trust. The court is of the opinion that the “back- 
log provision” is administrative in character and is not mandatory. 


Precatory Condition of Gift 


In re Schrieb, New York Surrogate’s Court, 118 N. Y. L. J. 1394 


The executor requested the court to construe the first paragraph of 
testatrix’s codicil which reads in part as follows: “I give and be- 
queath to Thelma C. Brimer, of 12 Howard Court, Staten Island, N. Y., 
the said sum of $1,000, to be used by her in and towards the education 
of her son, Robert Brimer.” Is a trust created, or are the directions 
of the testatrix that “the said sum of $1,000, to be used by her in and 
towards the education of her son, Robert Brimer” merely precatory 
words expressing the desire of the testatrix that the legacy be used 
for the education of Robert Brimer? 

The fact that the testatrix has designated the purpose for which 
the legacy should be used does not of itself indicate a desire on her part 
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to create a trust. To constitute this paragraph to mean that Mrs. Brimer 
is a trustee for her son, the court must find that the bequest was given 
to her with an intention on the part of testatrix to vest title in Mrs. 
Brimer for the purpose of creating a trust for her son. 

The purpose and object of testatrix must be gathered from her will 
and codicils. In her will and four codicils testatrix created three trusts 
and each time she used the words “in trust nevertheless.” It is obvious 
that decedent knew how to create a trust if she so desired. The court 
holds, therefore, that no trust was created; that the gift is absolute 
and that Mrs. Brimer is simply charged with the moral obligation to 
comply with the wishes of testatrix. 


Testamentary Intent 


Maxey v. Queen, Texas Court of Civil Appeals, No. 14,874 


An instrument in the decedent’s handwriting, which recited that the 
decedent wanted her “deeds made” or “mailed” to her sister, indicated 
that the decedent intended her sister to have the decedent’s property, 
but did not contain language of a testamentary nature or language 
which reasonably could be construed as indicating a testamentary intent, 
and, consequently, the instrument could not be probated as a will. Parol 


testimony was not admissible to supplant the absent testamentary 
intention. 


Termination of Spendthrift Trust by Release to Remainderman 


In re Bonsall, Pennsylvania Orphans’ Court 


The Act of June 1, 1945, P.L. 1337, does not authorize the termina- 
tion of a spendthrift trust, without the settlor’s consent, by the life 
beneficiary’s release of interest to the remainderman. 

By his will, the testator devised his residuary estate in trust and 
directed that $500 of the net income from the trust was to be distributed 
to his daughter annually during her lifetime, and the balance of the 
net income was to be paid to his widow for life. Upon the death of the 
widow, the entire income was to go to the daughter for life, and upon 
her death the trust estate was to vest in persons appointed by her will, 
or, if there were no will, in her children. The daughter died intestate, 
survived by one child and by the widow. 

For the sole purpose of terminating the trust, the widow executed 
a release and disclaimer of her interest in the trust in favor of the sole 
remaindermen. The testator’s will contained spendthrift provisions as 
to the widow’s and daughter’s interest in the trust income, but con- 
tained no spendthrift provisions effective as against the remainder- 
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man. The sole question is whether the Act of June 1, 1945, P.L. 1337, 
authorizes the termination of a spendthrift trust by the life beneficiary’s 
release of her interest to the remainderman. 

The Act of June 1, 1945, is not such an express, definite and positive 
enactment as is necessary to abrogate a testator’s right to create a 
spendthrift trust. Nowhere does the Act, which provides for release of 
interests in trusts, say that by such release or disclaimer a spendthrift 
trust may be terminated, and such intent cannot be implied. 

The Act does not empower the court to terminate a spendthrift 
trust without the consent of the creator of the trust; no such consent 
is possible here, this being a testamentary trust and the testator being 

dead. 


Executors’ Claim for Money as Insured Deposits in Bank 


Phair v. Federal Deposit Insurance Corp., United States District Court, 
N. J. Civil No. 1105 


Executors of an estate, who were also trustees of the decedent’s 
residuary estate and who, for accounting purposes, opened two ac- 
counts with a Federal Reserve System member and federally insured 
bank, one account being designated “Estate of William F. Melosh— 
Capital Account,” in which were deposited funds regarded as trust 
corpus, and another account being designated “Estate of William F. 
Melosh,” in which were deposited funds regarded as trust income, were 
not entitled, upon the closing of the bank, to $5,000 on the amounts 
on deposit in each account, each account having in it in excess of the 
insured $5,000, but were entitled only to the sum of $5,000 in satisfaction 
of the both accounts, since the two accounts were maintained by the 
executors in their capacity as executors, pending administration of the 
decedent’s estate, prior to passage of the residuary estate to the execu- 
tors as trustees, and prior to vesting of title in the trust beneficiaries, 
and therefore both accounts constituted one “insured deposit” under 
the Banking Act of 1935. 


Revocation of Trust—Reservation of Reversion 


In re Gordon v. Chemical Bank & Trust Co., New York Supreme Court, No. 20 


Upon the creation of a trust which provided for the payment of 
income to the settlor and installment payments of principal to him- 
self until the entire income and principal of the trust are paid to him 
and, in case of his death prior to such total payment, further provided 
for the payment of the principal to those persons whom the settlor 
should appoint by his last will or upon failure of such appointment 
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to those persons who would be entitled to take his personal estate pur- 
suant to the laws of the State of New York existing at the time of his 
death, the settlor remained in complete control of the trust estate and 
made his ultimate provision that any residue, in event of failure of ap- 
pointment, should go to his next of kin under the laws of the state the 
same as the ultimate disposition which would be made of a reversion 
under the law in the absence of some different provision. Therefore, 
since there was no intent to create a remainder in anyone, but only 
an intent to provide solely for the settlor’s future, the settlor was the 
only person beneficially interested in the trust and is entitled to revoke 
the same without the consent of any other person. 


Sale of Trust Property 


Blum v. William Goldman Theatres, Inc., U. S. Circuit Court of Appeals, 
Third Circuit, No. 9318 


Prior to 1945, it was settled law in Pennsylvania that a trustee 
who had agreed to sell trust property was required to repudiate that 
agreement at any time before settlement and conveyance if he received 
an offer substantially higher than the price for which he had contracted 
to sell the property; under the Act of May 24, 1945, P. L. 944, 20 P. H. 


818, however, the trustee is not relieved of his obligation to perform 
the contract. 


Sale of Realty to Executor’s Stenographer 


In re Noonan, Pennsylvania Orphans’ Court 


The executor’s sale of the decedent’s real estate to a stenographer in 
the executor’s office, at a price higher than the value of the property as 
fixed by experts, was valid where the personal estate was insufficient 
to pay the decedent’s debts and the residuary legatee, who had ex- 
pressed a desire to purchase the realty, made no offer to pay the debts. 


Rule Against Perpetuities—Charges on Principal 


Estate of Kenneally, New York Surrogate’s Court, 118 N. Y. L. J. 1495 


Testator provided for the payment, from the income of his residuary 
estate being held in trust, of fixed monthly amounts to his widow and 
two sisters during their respective lives, or the sister’s shares to the 
widow if one or both of the sisters died, and upon the “death of my 
wife, I direct my Executors and Trustees after making provision for 
the payment of the bequests to my sisters” to distribute the remain- 
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der to designated persons. The court held that the testator created 
a valid trust limited upon one life, that of the widow, and the lives of 
the sisters were not measuring lives, so that the rule against perpetuities 
was not violated and the provisions for the sisters are mere charges 
against the fund. 


Application of Cy Pres Doctrine 


Teachers College v. Goldstein, New York Supreme Court, Appellate Division 


The cy pres doctrine can be applied only when the court must decide 
whether circumstances have changed so as to render impracticable or 
impossible a literal compliance with the terms of the gift; the court 
could not apply the cy pres doctrine to the disposition of an educational 
endowment fund on the theory that the donee school had failed as an 
educational experiment, since experienced and competent educators dis- 
agreed on that issue. 


Conditional Gift of Trust Corpus 


Estate of Fleschner, New York Surrogate’s Court, 118 N. Y¥. L. J. 1405 


Upon the marriage of testator’s sister, she was entitled to payment 
of principal of a trust, where testator provided for such payment upon 
her marriage, and it is immaterial whether she was divorced, whether 
her husband died prior to her own death or whether she was mar- 
ried prior to or after testator’s death, so long as she became 
married, since such marriage fulfilled the condition for the pay- 
ment of the principal, and testator’s widow, who was to receive the 
principal should the sister “die without having been married,” was not 
entitled to the principal. 


Specific Legacy of Stock 


In re Boliens, New York Supreme Court, No. 133 


A bequest by testator of “Two Hundred (200) shares of the capital 
stock of Sears, Roebuck & Company” constituted a specific legacy of 
such shares of stock so that the legatees benefited by the corporation’s 
decision, two days prior to decedent’s death, to issue three additional 
shares to each holder of a single share and upon distribution of the 
estate received the 800 shares which then constituted the same pro- 
portion of all the stock of the corporation as did the original 200. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Estate Tax on Insurance Trust 


Estate of Satuloff v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 11536 

Decedent transferred insurance policies in trust for the benefit of 
his wife, children, and a grandchild, on the same day that he executed 
a will. The transfer was held made in contemplation of death, consid- 
ering integration of the will and trust with respect to payment of lega- 
cies given in the will, the authorization given to the trustees to pay 
taxes on the estate, and decedent’s desire to avoid estate taxes. 


Estate Tax on Assignments of Insurance 


Estate of Harvey Seward v. Commissioner, U. S. Circuit Court of Appeals, 
Fourth Circuit, No. 5657 

In 1919, decedent assigned the proceeds of three limited payment 
life insurance policies and two endowment policies in trust for the 
benefit of his children. Subsequently, decedent changed the beneficiary 
on two of the life policies to’ the trustee, reserving however the right to 
again change the beneficiary. He assigned the third life policy itself 
to the trustee, but expressly reserved a power of revocation. He also 
executed assignments of the two endowment policies in favor of the 
trustee, which assignments named the trustee as decedent’s lawful at- 
torney to collect all monies which should become due under the policies. 
Upon maturity of the endowments in 1937, decedent and the trustee 
directed the insurance company to retain the proceeds and pay interest 
therefrom to decedent for his life and pay the proceeds to the trustee. 
In 1931, decedent and the trustee joined in a suit asking the court to 
construe the original assignments in trust as permitting decedent to 
retain incidents of ownership. This suit was subsequently dismissed. 
Decedent died in 1948. 

It is held on the facts that decedent retained incidents of owner- 
ship in all of the policies, with the result that the proceeds from the life 
policies are taxable under Code Sec. 811 (g) (2). With respect to the 
endowment proceeds, which might be considered as investments rather 
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than insurance monies, it is held that if they are includible under Sec. 
811 (g) (2), they still are includible under Sec. 811 (c) as the subject 
of transfers to take effect at death. 


Gift Tax on Present Interests 


Kniep v. Commissioner, U. 8S. Tax Court, 9 T. C. No. 124 


Trust agreement provided as follows: “The Grantor hereby author- 
izes the Trustees to encroach upon the principal of the trust estate for 
the use and benefit of any of the beneficiaries of the trust herein cre- 
ated to provide for their proper maintenance and support or to provide 
against any emergency which may arise affecting them occasioned by 
accident, ill health, misfortune or otherwise, and the Trustees may ad- 
vance such sum or sums out of the principal of the trust estate for the 
use and benefit of such beneficiaries as they shall consider reasonable 
and proper under the circumstances, not to exceed, however, the sum of 
$1,000 for any one beneficiary in any one calendar year, and they may 
make such advancements from time to time when they believe it proper 
to do so and for the best interest of the said beneficiaries, within the limits 
aforesaid. Any amounts so advanced out of the principal of the trust 
estate as aforesaid shall not affect the share of the income of the bene- 
ficiaries for whose benefit such encroachment is made from the trust 
estate then remaining, but the amount of any such advancement shall 
be charged against and reduce the share of such beneficiary if and 
when such share is paid over to him or her in accordance with the terms 
hereof.” 

In determining the exclusions allowable under section 1008 (b) (8), 
Internal Revenue Code, in the case of gifts of present interests, the value 
of beneficiaries’ interests in trust income for a term of years must be 
computed by deducting from corpus each year the amounts thereof 
which the trustees are authorized, conditionally, to distribute to bene- 
ficiaries. f 


Transfers During Lifetime 


U. S. v. R. B. Black et al, Executors, U. S. Circuit Court of Appeals, 
Sixth Circuit, No. 10,446 


In 1917, decedent transferred large blocks of stock to his two older 
sons and similar blocks of stock to himself as trustee for each of two 
younger sons. The transfers were recorded and new certificates issued 
for the sons. Books of account were opened for each son and the 
stock was listed therein. The sons, however, executed powers of attorney 
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to decedent and he looked after the property, the sons being away most 
of the time. The oldest son died in 1932 and decedent, without any 
regular legal administration, took most of his estate of almost $500,- 
000, giving some to each of the other sons and to friends of the 
deceased son. As to the other sons, all transactions involving their 
stock were entered in the books set up for them. 

In 1922, decedent had withdrawn $100,000 from the interests of 
each son, entering the loans on their books but giving no notes there- 
for. Beginning in 1930, decedent withdrew additional sums from the 
sons’ interests for use in an extensive building program. After 1934, 
and after paying off other indebtedness, decedent began to pay back the 
sons, to each of whom he owed about $500,000. The District Court 
held that decedent made valid gifts inter vivos in 1917, whereby he re- 
linquished personal dominion and control, and that the repayment of 
the amounts borrowed was supported by adequate and full consideration 
and did not constitute a series of gifts made in contemplation of death. 
Upon appeal, the District Court’s judgment is affirmed by the Circuit 
Court of Appeals, which holds that the controlling questions are ques- 
tions of fact and that the findings of facts of the District Court are 
supported by the evidence. 


Valuation of Life Estate 


Estate of A. H. Loomis, Orphans’ Court of Alleghany County, Pa., No. 2462 


Testatrix, who died in 1946, bequeathed the income from her re- 
siduary estate to her sister for life. However, the sister’s death oc- 
curred shortly after that of testatrix. Although the life tenant died 
before the tax was assessed on her interest, the value of the interest is 
held determined as if the appraisement were made at the time of the 
death of testatrix, while the life tenant was living. However, the 
amount of the tax on the life estate can be collected only from such 
estate, with the result that the tax in excess of the actual amount 
payable to the life tenant is uncollectible. 


Death Benefit Paid Employee’s Widow Subject to 
Wisconsin Gift Tax 


E. Spangler v. Wisconsin Department of Taxation, Wisconsin Board 
of Tax Appeals, Docket No. G-936 
In 1945, following the death of petitioner’s husband, his employer 


paid $2,250 to petitioner in recognition. of the services rendered by the 
husband. 


It is held that the transfer constituted a taxable gift under the 
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Wisconsin gift tax law, in the absence of any employment contract which 
would support the finding that the payments after the husband’s death 
were made to dischage contractual obligations owing to the deceased’s 
estate. Even though there was a lack of donative intent on the part 
of the company, the vesting of ownership was sufficient to support the 
transfer as a gift. It is further held that the transfer is not exempt 
from tax, under 72.75 (6) (e), which exempts transfers by an employer 
to or for the benefit of employee groups or organizations, made for the 
purpose of providing insurance, sickness and death benefits, pensions, 
relief, and related employee benefits. 


Valuation of Stock in Close Corporation 


C. P. Schlegel, v. United States of America, U. S. Circuit Court of Appeals, 
Second Circuit, No. 41 


Donor made gifts of stock in a close corporation in 1940 and 1941. 
Although both the corporation and a wholly owned subsidiary were 
principally engaged in manufacturing, they held investment securities 
in large amounts. It is held that the market value of the readily sale- 
able securities owned by the two companies constitutes a relevant factor 
having a bearing on the value of the gifts of stock. This factor, as well 


as net worth, earning power, dividened-paying capacity, and other rele- 
vant factors, is to be considered in determining the amount of gift tax 


payable. 


Power to Designate Who Shall Possess or Enjoy 


Industrial Trust Company, Executor v. Commissioner, U. S. Circuit Court of 
Appeals, First Circuit, No. 4277 

Decedent created trusts in 1929 and in 1937, naming his children and 
a sister as income beneficiaries and providing for passage of the remain- 
ders to the children’s issue. He reserved a power to accumulate income 
and add it to the corpora of the trusts. However, in the case of the 
trust for the benefit of the sister, she was to be paid a minimum amount 
of $2,500 a year. If the income was insufficient to meet the payment 
of such amounts each year, resort was to be had to the corpus. With 
respect to the 1929 trusts, which included the trust for the sister, the 
trustee was given a discretionary power to invade the corpus for the 
benefit of income beneficiaries in the event of sickness or other emer- 
gency. Decedent died in 1941. 

The corpus of the trusts is held taxable for estate tax purposes un- 
der Code Sec 811 (c), to the extent of the property transferred to the 
1929 trusts subsequent to March 3, 1931, and to the extent of the prop- 
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erty transferred to the 1987 trusts. However, with respect to the trust 
providing for payment of a minimum sum before income could be ac- 
cumulated, the case is remanded for the Tax Court to determine whether 
the income realized ever exceeded $2,500. If the income exceeded $2,500, 
there should be excluded a proportionate part of the corpus necessary to 
produce an income of $2,500. If it did not exceed such sum, the entire 
corpus would be excluded. 


Contribution to Employees’ Trust 


Roberts Filter Mfg. Co. v. Commissioner, U. S. Tax Court, 10 T. C. No. 5 


Petitioner, fearing the loss of its essential and experienced em- 
ployes to war industries paying higher wages, established an employees’ 
beneficial trust fund of $40,000 in 1941 to provide pensions, severance 
payments, disability allowances, grants in aid for emergencies, per- 
sonal loans, death benefits, and other benefits for employees of at 
least five years’ service. The investment and expenditure of the fund 
was under the exclusive direction of a board of five managers, which 
included two of petitioner’s officers. 

It was held that the $40,000 payment is not deductible as compen- 
sation paid for services rendered nor as an ordinary nd necessary ex- 


pense paid or incurred in 1941 in carrying on petitioner’s trade or 
business. i 


Power of Appointment 


Guaranty Trust Co. of N. Y. et al, Executors v. Collector, U. S. Circuit Court 
of Appeals, Second Circuit, Docket No. 20813 

Decedent, who died in 1948, received a general power of appoint- 
ment by will over the corpus of a trust created by her 
sister. In default of exercise of the power, the trust property was 
to pass to her brothers and the issue of any brothers who were 
deceased. Decedent provided in her will for inclusion of the trust 
property in her residuary estate, to be distributed to the same bene- 
ficiaries as would have taken in default of exercise of the power, if a 
sister predeceased her, as happened, and if the residuary estate exclu- 
sive of the trust property was sufficient to pay charges, as proved to 
be the case. The brothers and issue of those who were deceased re- 
nounced under the will. 

It is held that decedent clearly exercised her power within the mean- 
ing of Sec. 403 (d) (8) of the Revenue Act of 1942, effective October 
21, 1942, to cause the trust property to be included in her gross taxable 
estate. She did more than merely echo the provisions of the trust deed, 
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in making the appointive property available for payment of charges 
against her residuary estate and in directing the course of the property 
after her death. 


Gift Tax—Community Property 


G. H. Beavers v. Commissioner, U. 8. Circuit Court of Appeals, 
Fifth Circuit, No. 12042 

In 1943, petitioner and his wife transferred community property in 
Texas to their children. By virtue of the 1942 community property 
amendments, the Commissioner assessed the entire value of the gift to 
petitioner. It is held, on the authority of Fernandez v. Wiener, 326 US. 
340, and US. v. Rompel, 326 U.S. 367, that the entire value of the gift 
is taxable to petitioner. 


Expenses of Trust Included in Distribution to Life Beneficiary 


Anthony v. Commissioner, U. S. Tax Court, 9 T. C. No. 126 


The petitioner was sole income beneficiary of a testamentary trust. 
The will provided that the trustees should have discretion as to whether 
to charge expenses to principal, or to income. They were charged to 
the principal account on the books, after some small items had been 
charged to income, but reversed and charged to principal. The remain- 
dermen, petitioner’s sons, authorized payment to petitioner without 
deduction for the expenses, and petitioner received the entire trust in- 
come. The will provided against assignment of the trust property, or 
income, before payment to the beneficiary. Original fiduciary income 
tax returns showed expenses charged to trust corpus and not deducted 
from income, but after the determination of deficiency, amended returns 
were filed, showing deduction of expenses from income. It was held 
that there was no error in the determination of deficiency by taxing 
petitioner with all trust income received. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The Economic Outlook 


N view of the concern being 

expressed over the trend of busi- 
ness for 1948, the following ob- 
servations of two leading econ- 
omists may be of interest. 

Alan H. Temple, vice-president 
of the National City Bank of New 
York, calls attention to'a number 
of factors which could account for 
the end of the current boom. For 
one thing, he points out that busi- 
nessmen may decide that the cost 
of construction and equipment is 
too high in relation to prospective 
markets and earnings, and may 
cut their programs accordingly. 
Also, people who want houses may 
decide that they had better get 
along with what they have, rather 
than pay high prices for new 
homes. A tightening of credit, in- 
sufficient saving, and the conse- 
quent inability to finance capital 
expenditures, would also augur 
lower industrial production. Then, 
again, a decline in the export sur- 
plus would have obvious effects on 
domestic demand and prices. 

To some extent, Mr. Temple ob- 
serves, these restrictive influences 
are now appearing. Cash and 
liquid assets of corporations have 
declined and the ratio of debt to 
owners capital has increased. The 
securing of equity capital has be- 
come more difficult and, of late, 
this has also been true of borrow- 
ing. While the banking system is 
strong and liquid, the banks them- 


selves are now carrying some $7 bil- 
lion more of loans than a year ago. 
In this connection, it should be 
noted, both the Treasury and Fed- 
eral Reserve authorities have made 
it clear that they believe that 
brakes should be put on further 
overall capital expansion. In my 
opinion,” states Mr. Temple, these 
forces “mark our entry into the 
last phase of the upward swing 
of the business cycle.” 

On the other hand, the National 
City bank officer remarks, “there 
is every indication that the last 
phase will be a long one.” Funds 
available for capital purposes in 
1948 will be second only to 1947 
and will be large enough to support 
a large volume of business spend- 
ing. The export surplus, while 
probably smaller than in 1947, will 
continue huge throughout the 
year. Also, support given by 
housing, augmented by local gov- 
ernment and institutional construc- 
tion, will be a powerful influence. 
In view of these considerations, 
Mr. Temple does not believe that 
the peak has been reached in either 
business or prices; that any de- 
clining tendency which appears be- 
fore the end of 1948 will not pro- 
duce any considerable recession 
within the calendar year. Prob- 
ably most of the accepted business 
indexes, he comments, will average 
about as high in 1948 as they have 
in 1947. 

Wesley Lindow, economist for 
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the Irving Trust Company of New 
York City, does not dismiss the 
danger of a recession. However, 
he feels that inflationary forces are 
more likely to continue to predom- 
inate this year than to be over- 
whelmed by deflationary forces. 
The current postwar period, he re- 
minds us, differs from usual ex- 
perience; it is the first time we 
have gone from a fighting war to a 
cold war. 

Major difficulties for 1948, ac- 
cording to Mr. Lindow, would 
seem to lie in the possibility of a 
backfire from the anti-inflation ef- 
forts of the government, and par- 
ticularly if they result in putting 
an excessive pressure on corporate 
capital. Since the instruments 
of credit control are blunt, they 
have a habit of hitting harder and 
broader than expected. He hopes 
that the authorities will take great 
care in using these instruments in 
our present situation. 


Tax Reduction and Inflation 


A study by the National As- 
sociation of Manufacturers dis- 
cusses the contention that tax re- 
duction feeds inflation by increas- 
ing the total of available purchas- 
ing power. This argument has 
been advanced by those who main- 
tain that taxes should not be re- 
duced until inflationary pressures 
have abated. 

The NAM study concludes that 
no tax reduction can be directly 
inflationary. Tax reduction can 
be indirectly inflationary only 
when government deficits are being 
financed through bank credits. 
However, when the budget is bal- 
anced, every dollar remitted to 
taxpayers through tax reduction 
means a dollar less that govern- 
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ment can spend in one way or an- 
other—viz., on current operation 
or debt retirement. 

If the tax cut results in smaller 
retirement of bank-held debt, the 
effect is to slow down the defla- 
tionary trend. . Nevertheless, to 
slow down this trend, or even halt 
it entirely, is something very dif- 
ferent from creating fresh infla- 
tionary pressure. 

Furthermore, it must be real- 
ized that Government spending 
tends to go more fully into con- 
sumption channels than does 
private spending. Accordingly, a 
reduction of public spending would 
therefore lead to diminution of the 
pressure for goods and services. 
And if this reduction were accom- 
panied by the right type of tax 
reduction, there would be still 
further lessening of this pressure 
because of the greater degree to 
which the remitted taxes were 
saved and invested, rather than 
spent. 


Insurance Company 
Investments 


Ownership of stocks by life in- 
surance companies reached a new 
high record in 1947. According to 
the Institute of Life Insurance, the 
aggregate value of life company 
stock holdings at the year-end was 


approximately $1.5 billion. This 
represented an increase of 20 per 
cent during the year. The 1947 
year-end total was nearly three 
times the amount owned in 1942. 
Roughly 75 per cent of stock 
ownership was in the preferred 
classification, the remainder being 
in common shares. It may be ob- 
served that the laws of many states 
do not permit life companies to 
purchase common stocks, although 
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they may hold any equities ac- 
quired through the reorganization 
process, when bonds are exchanged 
for other securities. 


This expansion in the ownership 
of equity shares of business and 
industry has been one of the most 
important developments in the in- 
vestment side of life insurance in 
the past five years. In part, it 
reflects of the efforts of the life 
companies to improve their earn- 
ings position. 

The Institute of Life Insurance 
directs attention to the fact that 
wide study has been given to the 
possibility of state legislation to 
permit evaluation of preferred 
stocks on some other basis than 
market price. In this connection, 
consideration is being given to a 
solution of the problem by several 
state insurance commissioners. Ob- 
viously, unless some such valua- 
tion plan is adopted, there may be 
some handicap to further expan- 
sion of stock holdings. However, 
it is evident that life insurance 
policy reserves have already be- 
come an important source of capi- 
tal funds for equity purchases. 

Industrial and miscellaneous 
shareholdings of life companies 
amounted to $950 million at the 
close of 1947. As of the same date, 
public utility shareholdings aggre- 
gated $425 million, while railroad 
stocks were valued at $125 million. 

Only twenty years ago, it may 
be noted, stocks owned by life in- 
surance companies represented an 
investment of about $100 million. 
Today, their dollar value exceeds 
that of all state, county and muni- 
cipal bonds owned in any year 
prior to 1934, 
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Federal Reserve Policy 


M. S. Szymezak, one of the 
members of the Federal Reserve 
Board, has indicated that the 
Board is seeking legislation giving 
it increased powers over the es- 
tablishment of bank reserves. 


According to Mr. Szymszak, two 
techniques for controlling bank re- 
serves—discount rates and open 
market operations—are not as ef- 
fective as they once were. The 
third technique—varying the level 
of reserve requirements — was 
largely exhausted under the pres- 
ent law early during the war. Thus, 
powers of credit control are now 
reduced. 


“The traditional open market 
operation to reduce excess bank re- 
serves,” states the Board member, 
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“is for the Federal System to sell 
Government securities, thus draw- 
ing upon private deposits at com- 
mercial banks by reducing their de- 
posits with the Federal Reserve 
Banks. 

“Here, however,” continues Mr. 
Szymezak, “we come up against 
the problem of management of our 
huge public debt of $254 billion. 
If the Reserve system were to sell 
enough Government securities to 
reduce bank reserves and curb 
credit expansion, it would involve 
great dangers for the entire econ- 
omy. To make possible this vol- 
ume of sales, the prices of Govern- 
ment securities would have to be 
permitted to decline. With mar- 
ketable public debt held by inves- 
tors other than the Federal Re- 
serve Banks amounting to $143 
billion, no one can say how great 
this decline in prices would have 
to be. As prices declined because 
of Federal Reserve sales, investors 
would suffer capital losses and in 
turn would be encouraged to sell 
their holdings while their losses 
were still small, and these sales 


would further drive prices down- 
ward. 


“In brief, Federal Reserve open 
market operations to reduce bank 
reserves might lead to a disruptive 
decline in Government security 
prices, which might spread to the 
prices of other securities. This is 
a risk too serious to contemplate.” 

Mr. Szymszak also remarked 
that traditional open market pol- 
icy would have serious consequen- 
ces as far as the U. S. Treasury 
Department were concerned. 
Treasury financing would have to 
be done at higher interest rates, 
thus raising the cost of servicing 
the Government debt. Further- 
more, in such a market, the price 
at which the Treasury and other 
borrowers could sell securities 
would be uncertain; this uncer- 
tainty would interfere with the 
orderly management of the public 
debt, as well as the orderly financ- 
ing of private corporate investment 
programs. 

What the Board apparently 
wants is authority to order a tem- 
porary increase in reserves which 
all banks would be required to 
hold. However, instead of the 
banks being required to add to 
their cash reserves, they would be 
permitted to hold certain income 
producing assets such as short- 
term Treasury issues. If credit re- 
striction were to be achieved by an 
increase in required cash reserves, 
bank earnings might be reduced 
below expenses and a fair return on 
capital. 

Noteworthy is Secretary of the 
Treasury Snyder’s statement that 
U. S. Government bonds will not 
be permitted to go below par. 





BANKING INFORMATION 


AGRICULTURAL CREDIT 
Article 
WHAT ARE THE PROBLEMS CON- 
FRONTING. THE AGRICULTURAL 
LENDER? By Harry M. Swanzey. 
Mid-Continent Banker. January, 1948. 
P. 24. 


BANK ARCHITECTURE 
Articles 

BANK MODERNIZATION IS PRACTI- 
CAL DESPITE MYTH OF HIGH 
COSTS. By A. A. Henkel. Mid-Con- 
tinent Banker. January, 1948. P. 50. 
Advantages of improved services to cus- 
tomers outweigh any arguments for post- 
ponement of modernization. 


BANK OPERATIONS 
Articles 
PEN YIELDS TO THE MACHINE AT 
A MISSOURI BANK. By R. L. Brown. 
Mid-Continent Banker. January, 1948. 
P. 18. A Missouri bank’s experience 
with commercial ‘teller machines. 


CONSUMER CREDIT 
Article 

REPERCUSSIONS FROM DEALER 
“KICK-BACKS” ON INSTALLMENT 
PAPER. By Kenneth R. Wells. Mid- 
Western Banker. January, 1948. P. 18. 
Should banks compensate dealers to ac- 

quire business? Pros and cons. 


Pamphlet 
CONTROL OF CONSUMER CREDIT. 
Philadelphia: University of Pennsyl- 
vania Press. 1947. Pp. 45. $1.00. Pro- 
ceedings of a conference on the subject 
held under the auspices of the Wharton 
School of Finance and Commerce, Uni- 

versity of Pennsylvania. 


CORPORATION FINANCE 


Book 


CORPORATE FINANCIAL POLICY. By 
Harry G. Guthmann and Herbert E. 
Dougall. New York: Prentice-Hall. 
1948. Pp. 726. %6. This is a new re- 
vised second edition of a very valuable 


treatise on corporate finance. It covers 
in detail such subjects as legal forms of 
business organization; the formation and 
control of the corporation; corporation 
stock; corporation bonds; factors deter- 
mining form of the capital structure; 
financial aspects of promotion; financing 
of established industrials; public utility 
finance; railroad finance; investment 
banking; the organized security ex- 
changes; sale of securities by privileged 
subscriptions; direct sale of securities to 
employees and customers; short-term 
financing; determination of net income 
and surplus; reserves and dividend pol- 
icy; expansion and combination; mergers 
and consolidations; holding companies; 
refinancing and recapitalization; treat- 
ments for financial failure; compromises 
and receivership; reorganizations of cor- 
porations; corporate dissolution and 
liquidation; social aspects of corporation 
finance. 


CREDIT DEPARTMENT 


Article 
INSTALLATION AND USE OF 
CREDIT FILES IN A COUNTRY 
BANK. R. L. Mullins. National Audit- 
gram. January, 1948. P. 17. 


Book 


CREDIT MANUAL OF COMMERCIAL 
LAWS. 1948 Edition. New York: 
National Association of Credit Men, 
One Park Avenue. Pp. 780. $10. Dur- 
ing 1947 all but two of the State Legis- 
latures held regular or special sessions 
during which laws affecting trade were 
passed or revised. In order that mem- 
bers of the National Association of 
Credit Men and other financial execu- 
tives might have a handy reference 
Manual to keep track of all these various 
laws, the Credit Manual was first issued 
in 1908—just 40 years ago. Revised each 
year to include important changes, this 
book has come to be regarded as a 
“must” for the desk of financial officers. 
The Credit Manual is arranged to cover 
the various legal steps in a_ business 
transaction from the time the order is 
placed until the account is collected. 
Or should the account turn into a claim 
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in a bankruptcy court, the Manual 
covers the steps necessary to protect 
the creditor's interests. While the Credit 
Manual is in no sense a law-book it does 
provide a ready reference for the every- 
day problems which arise in manufac- 
turing and wholesaling business trans- 
actions such as contracts, laws of sales, 
secured credits, statutes of frauds, rights 
of married women, effect of community- 
property laws on credits, state fair trade 
laws, negotiable instruments, commercial 
crimes, federal anti-trust and trade regu- 
lation laws, bonds to protect material 
suppliers on public contracts, and many 
other subjects of importance to financial 
officers. With the return of industry to 
a normal competitive basis, the legal 
phases of business transactions again are 
important. A check list of these steps is 
provided as an introduction to the 1948 
edition of the Credit Manual of Com- 
mercial Laws. 


Pamphlet 


THE FOURTH C OF _ BUSINESS 


CREDIT. By William G. F. Price. 
Chicago; American National Bank & 
Trust Company, 33 North La Salle St. 
1947. Pp. 18. The fourth “C” stands 
for “conditions.” Bankers must keep 
informed on the movements of the more 
important business indices. 


INFLATION 
Pamphlets 


THE A B C OF INFLATION IN THE 


UNITED STATES. By Roger Amory. 
Boston: National Rockland Bank of 
Boston. 1948. Pp. 18. Explains what infla- 
tion is and six ways in which the average 
citizen can help to combat it. Distrib- 
uted by the bank on request. 


SURVEY OF CURRENT INFLATION- 


ARY AND DEFLATIONARY TEND- 
ENCIES. New York: Columbia Uni- 
versity Press. 1947. Pp. 86. 50¢. A 
publication of the Department of Eco- 
nomic Affairs of the United Nations. 


OIL 
Pamphlet 
OIL FOR THE FUTURE. By Joseph E. 
Pogue. New York: Chase National 
Bank. Pp. 16. 1947. Does the United 
States face a shortage of petroleum? 


PERSONNEL 

Article 
WORK OF A PERSONNEL OFFICER 
OR DEPARTMENT. By L. L. Bush. 
National Auditgram. January, 1948. P. 
12, 
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PUBLIC RELATIONS 
Articles 
A $500,000,000 CAMPAIGN. By Renolds 
J. Barbieri. Burroughs Clearing House. 
December, 1947. P. 19. Tells of the 
Bank of America’s “colossal” drive to 
bring in new and increased deposits. 
PARTICIPATION IN COMMUNITY 
AFFAIRS. By Clarence Braxdale. Bur- 
roughs Clearing House. November, 1947. 
P. 22. A bank recipe for making friends 
and helping the home town. 


SAVINGS DEPARTMENT 
Article 

NO-TICKET PLAN. National Auditgram. 
January, 1948. P. 23. A digest of many 
arguments that have been presented for 
and against the use of tickets and drafts 
in the operation of a savings depart- 
ment. 


STOP PAYMENTS 
Articles 

EIGHT WAYS TO EASE THE LOAD 
OF HANDLING STOP PAYMENTS. 
By Alfred T. Wilson. Bankers Monthly. 
November, 1947. P. 548. Ways to handle 
stop payment orders with less work and 
less expense. 

ONLY TWO STOP PAYMENTS — WE 
FORMERLY HAD DOZENS. By Raul 
A. Morris. Bankers Monthly. Decem- 
ber, 1947. P. 602. Describes system 
used by one bank to keep stop orders to 
@ minimum. 


TAXES 


Pamphlets 

CAPITAL GOODS INDUSTRIES AND 
TAX REFORM. Chicago: Machinery 
and Allied Products Institute, 120 South 
La Salle St. 1947. Pp. 89. 25c. State- 
ment submitted to the Committee on 
Ways and Means of the House of Rep- 
resentatives. 


TRUST DEPARTMENT 
Articles 
ESTATE PLANNING IN COMMUNITY 
PROPERTY STATES. By Gainer B. 
Jones. Trusts and Estates. December, 
1947. P. 527. 


INVESTMENT POLICY FOR TRUS- 
TEES. By Clarence D. Cowdery. Trusts 
and Estates. December, 1947. P. 545. 

PRACTICAL ASPECTS OF COMMON 
TRUST FUND. By William E. Ander- 
son. Trusts and Estates. December, 
1947. P. 559, 





THE BANKING LAW JOURNAL 


DIRECTORS AND THE TRUST DE- 
PARTMENT. By R. M. Stephenson. 
Trusts & Estates, January, 1948. P. 67. 
Suggestions for efficient examinations. 


PREFERRED STOCKS FOR TRUST 
INVESTMENT. By Roger F. Murray. 
Trusts & Estates. January, 1948. P. 27. 
Pros and cons. 


SECURITY CAGE CONTROL. National 
Auditgram. January, 1948. P. 28. Tells 
how a daily securities control system 
should be operated. 


SMALLER TRUST DEPARTMENTS 
IN PENNSYLVANIA. By Ray W. 
Steber. Trusts & Estates. January, 1948. 
P. 74. Results of a survey. 


TRUST RECEIPTS 
Book 


TRUST RECEIPTS: THE VARIA- 
TIONS IN THEIR LEGAL STATUS. 
By George B. McGowan. New York: 
Ronald Press., 1947. Pp. 198. $4. Pointed 
toward the end of furnishing banks and 
finance companies with concrete informa- 
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tion on the subject of trust receipts, the 

k was originally published privately, 
and was distributed by the Corn Ex- 
change Bank Trust Company. Subse- 
quent demand from the legal and ac- 
counting fields led to publication by The 
Ronald Press. As now published, the 
book offers many advantages over the 
private edition in that it contains an 
index of nearly 1000 topical headings. 
An additional chapter, “Reality vs. Mis- 
conception,” gives ways and means of 
working out a security interest in trans- 
actions which do not devolve upon nego- 
tiable documents, contains additional 
checklist material, and discusses a num- 
ber of practical problems that face the 
banker in his daily work. The book has 
been brought up to date on decisions and 
current comment in the trust receipts 
field. The author, who is Special Ad- 
viser on Foreign Banking to the Ameri- 
can Law Institute and the National 
Conference of Commissioners on Uni- 
form Laws in preparing the proposed 
Commercial Code, is well-known as a 
lecturer on trust receipts and foreign 
banking. 


BANKING NOTES 


NATIONAL CITY BANK REPORT 


The National City Bank of New York 
showed total deposits on December 31 of 
$4,874 million compared with $4,622 million 
on September 30 and $4,664 million at 
last year-end, and total resources $5,203 
million compared with $4,957 million and 
$4,978 million respectively. As of Decem- 
ber 31, City Bank Farmers Trust Co.’s 
deposits totaled $118 million compared 
with $119 million as of September $0 and 
$122 million as of Dec. 31, 1946, and its 
total resources were $151 million compared 
with $151 million and $155 million at the 
same dates. 

The total deposits of the bank and 
trust company together as of December 
$1 amounted to $4,993 million and total 
resources to $5,354 million. At Septem- 
ber 380, these totals were $4,741 million 
and $5,109 million and at Dec. $1, 1946, 
they were $4,786 million and $5,182 mil- 
lion respectively. 


The earnings of the National City 
Bank of New York and the City Bank 
Farmers Trust Co. combined for the year 
1947 and for the year 1946 are as fol- 
lows: 

Per 
Share 


1947 
Amount 
Net current operating 


20,163,976 


$3.25 


Net profits from sales 
of securities 2,329,406 38 


$22,493,382 $3.63 


Per 
Share 


1946 
Amount 
Net current operating 
earnings ..... enone $18,801,025 


Net profits from sales 
8,987,319 


$22,788,344 
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These earnings do not include recov- 
eries which were transferred to reserves. 


As announced in December, $10,000,- 
000 has been transferred from undivided 
profits to surplus account of the bank, 
which is now $162,500,000. Undivided 
profits are $30,115,614 compared with 
$38,260,508 as of September 30 and $29,- 
534,614 at the end of 1946. Capital is un- 
changed at $77,500,000. 

The total capital funds of the bank 
and trust company combined are $298,- 
731,541 as of December 31, or $48.18 per 
share on the 62,200,000 shares outstand- 
ing, compared with $296,761,497, or 
$47.86 per share, as of September 30 and 
$287,631,634, or $46.39 per share, as of 
December $1, 1946. 

The principal balance sheet figures of 
National City Bank of New York and its 
affiliate, the City Bank Farmers Trust 


Co., compare as follows (in thousands of 
dollars and rounded): 


National City Bank of New York 
Change in 
12/31/47 12/31/46 Millions 
Deposits _...... $4,874,418 $4,664,103 +210.3 
Resources .... 5,203,284 4,977,736 +225.5 
U. S. Gov’ts 2,181,085 2,188,205 — 57.2 
Cash & Due 1,443,284 1,296,001 +147.3 


ee eee 1,215,660 1,093,945 +121.7 

Capital Funds 270,116 259,535 + 10.6 
City Bank Farmers Trust Co. 

Change 

in Mil- 


12/31/47 12/31/46 lions 


DDEOMEED ccscssisnsersd $118,155 $121,902 — 3.7 
Resources _ ..........+ 150,847 154,730 — 3.9 
U. S. Gov’ts .......... 109,010 100,677 + 83 
Cash & Due ......... 26,526 44,056 —17.5 
BRAD) nccscitscssectss 1,210 699 + 5 
Capital Funds .... 28,616 28,097 + 5 
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NATIONAL BANK OF DETROIT 
EARNINGS 


Earnings of the National Bank of De- 
troit for the year 1947, after all charges 
including allocations to reserves, were 
$4,438,251 which is equivalent to $2.96 a 
share on the 1,500,000 shares of the bank’s 
common stock. This compares with $4,408,- 
832 or $2.94 a share on the same number 
of shares in 1946. 

Operating income for the year was $17,- 
013,186.05 divided as follows: interest on 
loans—$6,148,310.91; interest and° divi- 
dends on _ securities—$8,682.067,17, and 
other income — $2,182,807.97. Operating 
expenses for the year were $11,889,114.90 
as compared with $11,559,123.50 the pre- 
vious year. 

Deposits on December $1, 1947 were $1,- 
177,121,000, an increase of $81,759,000 
from the same date a year ago. Loans 
increased from $204,309,000 to $223,064,- 
000. U.S. Securities decreased from $632,- 
488,000 to $610,253,000. 


MANUFACTURERS TRUST 
COMPANY REPORT 


Assets and deposits of Manufacturers 
Trust Company, New York, showed an 
increase in 1947 according to the figures 
in the bank’s statement for December 81. 
A comparison of the principal items follows 
(in thousands of dollars, rounded): 





12/81/47 12/81/46 
LL EES eeoreremee 716,528 $% 631,323 
U. S. Gov'ts .. 1,173,607 1,233,148 
Loans 484,036 475,066 
Deposits 2,320,057 2,286,947 
Capital 41,250 41,250 
Surplus and un- 
divided profits ... 82,565 77,780 
RESOUTCES —aecorcoseovseees 2,468,436 2,434,253 


Earnings for 1947 were listed as $9,- 
735,208, which is equivalent to $4.72 a 
share. 


BOOKS FOR BANKERS 


Write for our new catalogue 
of banking books to help you 
in your practical work .. . 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 














ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Rank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


A Condensed Work— 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation, 
Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 


THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, 2 Volumes, 
Price $20.—two week FREE APPROVAL. 


465 MAIN ST., 
CAMBRIDGE, ESTER eect ee ae ee aE 
MASS. 
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TO YOUNG WORKING GIRLS — 
WHETHER IN LOVE OR NOT 


When a young girl goes to work, she 
is apt to look on her job pretty much 
as a fill-in between maturity and mar- 
riage. 

Whether in love or not, she’s con- 
fident that a handsome breadwinner 
will come along...to provide her witha 
nice combination of bliss and security. 


“So why,” she may ask, “should I 
save money out of what I make?” 

There are a number of reasons why 
—all good ones. 


So we urge all working girls—if 
you're not buying U. S. Savings Bonds 


on a Payroll Plan, get started now. 


It’s an easy, painless, and automatic 
way to set aside money for the future. 
In ten years, you'll get back $4 for 
every $3 you put in—and a welcome 
$4 you'll find it! 


Remember, girls — having money 
of your own may not make you more 
attractive, but it certainly won’t make 
you less! 


P.S. Women not on payrolls, but who 
have a checking account in a bank, should 
buy their Bonds on the simple, automatic 
Bond-A-Month Plan. 


AUTOMATIC SAVING IS SURE SAVING — U.S. SAVINGS BONDS 


© 
Vo 


ms 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 


THE BANKING LAW JOURNAL 














